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ADVERTISE:\IENT TO THE SECO
D EDITIO
. 


T HE writer took advantage of the long vacation of the 
present year to prepare the second edition of this work 
for the press. The order of the edition of 1879 has been 
retained but the book has been entirely re-written and en- 
larged to fully twice its original size. 'rhe B. N. A. Act 
and its amendments have been 11lade the text of three 
fourths of the present volullle; no section has been omitted 
and in every necessary case the corresponding sections in 
the U. S. Constitution have been referred. to. The chapters 
on the People and their Rights and the Courts and their 
Procedure will, it is trusted, be of use to the general public. 
The chapter on CrÏ1ninal Law received Inany useful additions 
and suggestions frolll 1\11'. Irving Q. C. of the Ontario bar and 
t'he writer is glad to acknowledge this assistance from such 
an experienced and distinguished counsel. The history of 
former governnH
nts in Part II is an an1plification of the in- 
troductory sketch in the former edition. It would. be out- 
side the design of the book to make this as complete as it 
should be. The writer Iliay on 801ne future occasion arrange 
the materials provided for this Pftrt in a cO:lstitutional 
history of Canada. 


During a period of twenty yen rs the constitution of Canada 
has been put to 111any tests. It is less difficult to say no\y 
than it was ten Yéars ago, that our federal constitution n1ay 
turn out to be sOlllething different fronl ,vhat the fralliers of 
it intended. It cannot be at one and the same tinle a 
federation and the reproduction of a constitutional mon- 
archy. If the provinces are not absolute within their 
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own legislative limits, but subject to a veto from the central 
government, then there is theoretically only one Legislature 
in Canada. If the central government absorbs all the 
executive of the government" of and over Canada," there can 
be none left for the provinces. But the writer hopes to 
shew in these pages that the federation is not endangered 
by a veto held over the provinces, as a similar one is held 
over the Dominion, or that the executive po\ver is not as 
readily at hand for the one as the other. Over each of our 
governments there is one paramount authority and the 
administration that would strike at the legislative authority 
of the provinces is liable to have its own rule applied to its 
own legislation. The veto is an accident of the Canadian 
federation as it has been of other leagues, but it no more 
affects the principles of a federal union than does the ab3ence 
of sovereignty. A number of tenants lllay unite as well as 
a number of landlords. 


On the question of the executive power the reader will 
notice that in the U. S. constitution it is vested in the 
President. That is the executive for the United States. 
Th.ere writs and process run in the name of The People, 
and Congress enacts in that way just as we use the name 
of the Queen. Tbe individual or separate States have their 
executive also in The People, and their process is tested in 
that way, their legislation is enacted in that way, and still 
there is not a word about it in the United States constitu- 
tion. '\Vith us the ex'ecutive power'" of and over " Canada 
is vested in the Queen and it is contended in these pages 
tbat the Queen's name is as warranted in provin
ial mat- 
ters as it is in matters in the Dominion. 
On one other point the writer n1ay be permitted to make 
a ren1ark. That is as to the reserve powers in Canadian 
legislatures. It will be seen in the chapter on the distri- 
bution of legislative power (page 95) that there is no analogy 
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-at all between our constitution and that of the American 
union on. the delegation of powers. Two elabora.te classes 
.of subjects were prepared by the framers of our union-one 
to go to the central government, another to the local. It 
was felt that notwithstanding the particularity of these 
classes there might be something over and above then1 in 
both cases. '\Vhat the 9Ist and 92nd sections then pro- 
vided was that any subject not in the central class assigned 
to the Dominion should go to the Dominion government if 
it related to the peace, order and good government of all the 
provinces; and that any subject not on the local list if for 
any matter within the provinces should go to the local 
governmen t. 
The reader will also see that there is no analogy between 
the judicial power in the United States and the judicial power 
in Canada, though the practica.l working of the two judica- 
tures is the same so far as declaring unconstitutional laws 
to be void. The courts in Canada are Queen's Courts testing 
all Dominion and provincial legislation by the standarti of 
an Imperial Statute-the Constitution of Canada. In the 
United States the judicial power is vested in the Supreme 
Court and that power is independent of the President and 
of Congress. 


These are some of the points that will be found in detail in 
this volulne. The writer studied the United States consti- 
tution with many aids, but he took the text of the Canadian 
constitution as his best guide. It is impossible to reconcile 
Inany of the judgll1ents of the courts on our side of the line, 
the reader will not easily fonn an opinion from decided 
cases. But when the whole Act of 1867 is viewed in its his- 
tory, its intentions and its language, there is no substantial 
desire of its pr01110ters that l)1ay not he effected by
it. It is, 
like every federal charter, liable to drift into pure celltralis1l1 
on the one hand or to exaggeratec1 claims for State rights on 
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the other; over and above this it is liable to be lost in the 
principles of monarchy and the exercise of the veto power. 
Dangers such as these have been met and overcome in the 
American Union and they can be met and overcome in our 
own. 


The writer hopes that this volume will be acceptable to 
the Canadian public as a useful book on the constitution. 
He does not flatter himself that the sale of the former large 
edition was due to anything more than the pressing neces- 
sity for some work on the subject; but he hopes that the 
present edition will deserye some of the praise that its. 
predecessor receiyed. He is, however, ,villing to c0111mit 
it to the public on its merits, and will be glad to learn from 
anyone ,vho is able or entit1
d to speak on the subject. 


The writer is under obligations to 
Jr. Houston, librarian 
of the legislative asselllbly of Ontario, and to 
fr. Bain, of 
the Toronto public library, and gladly avails himse]f of this 
opportunity to acknowledge the courtesies extended by them. 
The index of this edition has been prepared by 1\;11'. 'V. 
1\IcBrady, B. A., student-at-Iaw and the proof sheets COlll- 
pared and corrected by him. 


The Long '
acation, 


TORONTO, 1887. 



PREFACE TO THE FIRST EDITION. 


IN the compilation of the following pages the writer bas 
endeavoured to Inake a fair use of such materials as were 
within his reach, in order to effect the object he intended. 
Preceded by no writer on the subject, and desirous of 
rejecting such contemporary opinion as was neither judicial 
nor official nor otherwise authoritative, he has found the 
task not at all an easy one. From the number of dis- 
tinguished constitutional lawyers in Canada, and especially 
in this province, one might bave been justified in the 
expectation that something more permanent than a speech 
at the h
stings or a paluphlet in some party issue would 
have remained as instructive reading on the subject. As 
to contemporary opinion, very little of it is entitled to 
grave consideration. 


It is needless to say that the writer has carefully avoided 
using any public expression of opinion, no Inatter bow 
authoritative it might appear, unless it bore tbe stamp of 
some authority upon it. In regard to decisions of the 
courts and judicial dicta on the subject, the former 'lnllst 
{)f course be taken to be law; the latter carry weight 
ploportionate to the reputation anà ability of the 
particular judge. pronouncing then1. It luust be admitted 
that a judge, in construing our Constitutional Act or any 
section of it or any statute in fact, familiarizes himself 
necessarily with the spirit of the Act; and if he goes out 
{)f his way to express an uncalled for opinion, or wbat may 
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be deemed uncalled for, it is certainly because on that 
point he has no doubt ,vhatever. Judges have plenty to 
do in deciding the disputes immediately before them; 
and it is to be expected that before comlnenting on any 
foreign subject they generally will have entertained strong 
views on it. The ,vriter makes no apology for regarding 
such di('ta as entitled to great consideration; and only 
regrets that he was una.bIe to find more judicial utterances 
in the law reports than are incorporated herein. 


The utterances of any of our public men, speaking in 
their official capacity as servants of the crown and country, 
are deserving of consideration next only to what must be 
regarded as settled law. The writer has faith in the 
political morality of our leading statesmen to the extent,. 
at least, that no one of them, acting in an official or, as 
may be said, a judicial position-as advisers of the crown, 
as trustees of the constitution-would permit his judgment 
to be biased by a mere party spirit, or for a temporary party 
triumph. 


If it be otherwise in Canada, then it is time we were. 
governed ,vithout party, as that term is now understood. 
Accordingly, all official papers and correspondence, both 
of English and Canadian ministers while in office, bearing 
on the subject, have been freely used. 
None of the other sources need comment. 


In bis task the writer has consulted no one and asked 
no one's opinion. It is only fair to state this, as it may 
well happen that in a work which was the joint production 
of the writer and others, any excellence in it ,vould be 
attributed to them and the defects to himself. '\Vhateyer 
tbere is in this book deserving either of praise or blan1e is 
attachable to the writer and to no other person. 
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Xl 


It was originally intended to make the work complete 
for each province as to the execu ive departments and to 
add the courts of law thereto. This was abandoned, partly 
because some necessary information from professional 
gentlemen in the other provinces did not come to hand in 
time, and also because, if rumor be true, a description 
of the courts in Ontario as they are now constituted may 
not apply for any length of tÏ111e. 
Some other alterations were made In the plan of the 
work after portions of it were in type. 


The indulgence of the public will have to be asked in 
regard to any errors in this edition. Though in con- 
templation for some time, it was entirely reillodeled and 
re-written within the past two months and it was put 
through the press very rapidly. 
The writer ack-nowledges with pleasure the assistance he 
has received, both in the preparation of the index and 
otherwise, frolIl 
Ir. c. L. 
Iahoney and 1\11'. A. A. Archbold, 
students-at-Iaw. 


TORO
TO, December, 1879. 


. 
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GOVERNMENT IN CANADA. 


PAR'"r I. 


THE CONSTITUTION AS IT IS. 


CHAPTER I. 


THE MONARCHIC FEDERATION. 


The intention of the proz:inces in fornÛng a union-The 
preamble oj
 the B. -}or. Â. Act-Gcneral riew of the 
Act--The execllti
'e-So1"ereignty- TVhat is a fedcral 
union-The dit"ision of powers in it-TVhat is the 
British constitution-The unity of the pOll,'ers in it-- 
Opinion of 1.1r. Blake-l\Ir. Dicey and others. 


THE present constitution of Canada ,vas fralned with a 
vie,v of protecting the diversified interests of the several 
provinces COlllposing it and of securing efficiency, barmony 
and permanency, in the ,vorking of a union of these pro- 
vinces. '\Vith that view representatives of those colonies 
which originally formed the union, agreed to a general 
government charged with matters of comn10n interest to 
the whole country, and local governments charged ,vith 
o's. G.C. 2 
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the control of local matters within their respective section
, 
for each of the provinces. It was desired as far as the cir- 
cumstances would pern1it, to follow the British constitution 
as a model; and the executive authority or governU1ent was 
agreed to be vested in the Sovereign of Great Britain and 
Ireland and to be administered according to the principles 
of the British constitution. There W3.s to be a general 
legislature or parliament for the federated provinces, 
emlJOWered to make laws for the peace, welfare and good 
government of the federation-so far as a colony could go 
-but to have no legislative control over a class of speci- 
fied subjects. This excepted class of subjects was reserved 
to the legislatures of the provinces, and these legislatures 
,vere to have exclusive control over them. '1.'he local gov- 
ernments and legis]atures were created at the same time 
and were to have the power of constructing their own 
constitutions as they thought best; the local legislatures 
were to have the power of amending them from time to 
time. 'Vhere concurrent jurisdiction obtained over any 
one subject, the laws of the general parliament were to 
prevail over those of the local legislature (a). 
These wishes of the representatives of the provinces were 
Jrafted into an Imperial statute called " The British North 
America Act, 1867, " and came into force on the 1st of July 
of that year. The preamble of the Act states that, 
"'Vhereas the provinces of Canada, Nova Scotia and New 
Brunswick have expressed their desire to be federally 
united into one DonJÍnion, under the crown of the United 
I(ingdom of Great Britain and Ireland, with a constitution 
sÍ1uilar in principle to that of the United Kingdom, and 
"'Yhereas such a union would conduce to the welfare of 
the provinces and promote the interests of the British 
E 111 pire, 


(a) See Quebec Resolutiolls, 1 to 7. 
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"And '\Vhereas on the establishment of the union by 
authority of parliament it is expedient not only that the 
constitution of the legislative authority in the Dominion 
be provided for, but also that the nature of the executive 
government therein be declared, 


" And 'Vhereas it is expedient that provision be Inade for 
the eventual admission into the union of other parts of 
British North America, 


" Be it therefore enacted, etc. " 


Then follow the terms of the union-the executive gov- 
trnment and authority of and over Canada, the privy 
council, the Governor-General, the legislative powers of 
the pa:rlianlent of Canada-occupying some fifty-seven sec- 
tions of the Act; then the exeeutive and legislative po,vers 
of the provinces, and the last third of the Act to matters of 
common interest, to the judicature, assets, etc., of the 
Don1Ínion and the provinces. 


The preamble of the Act has been given in its exact 
words, because there are two ideas in it that must be kept 
constantly in view in any discussion upon it (b). 


(a) The provinces desire to be federally united; ,vith 
(b) A constitution similar in principle to that of the United 
I{ingdoln of Great Britain and Ireland. 


(b) 1\11'. Dicey in his "Law of the Constitution" says: The pre- 
amble to the British North America Act, 18ö7, asserts with official 
mendacity that the provinces of the present Dominion have expressed 
their desire to unite into one Dominion, with a constitution similar in 
principle to that of the United Kingdom. If preambles were intended to 
express the truth, for the word" Kingdom, II ought to have been substituted 
" States." 1\-11'. H. Jenkins, C. B., undertakes to answer 1\11'. Dicey, point- 
ing out that" the executive is not elected by the people, nor is' it inde- 
pendent of parliament, in the way in which the President of the United 
States is independent of congress, with ministers who cannot sit there. 
On the contrary the executive is carried on by means of ministers, re- 
sponsible to parliament just as it is in England. "--Law Quarterly Reviett", 
April, lR87. 



4 


GOVERNMENT IN CANADA. 


It is not a little relnarkable that the enacting part of the 
British North America Act should, notwithstanding the 
language of its prealnble, contain no reference to the pro- 
vinces being federally united, or to the Act itself being 
the consummation of a federal union. 


The word union however occurs very often in the pre. 
alnble and in the Act, and it must be taken to Inean a 
federal union with a constitution similar to that of the 
United l\.ingdom, because the second recital of the preanlble 
refers to "such a union," etc. The union is effected by a 
proclalnation on a certain day; and the Act declares that 
"the provinces of Canada, Nova Scotia and New Bruns- 
wick shall f01"1n and be one fJolllinion under the name of 
Canada, .and on and after that day those three provInces 
shall form and be one D0111inion accordingly.
' The fifth 
section is as follows: 


Canada shall be divided into four provinces narned 
Ontario, Quebec, Nova Scotia and New Brunswick. 
Canada before the passing of the Act "'as itself a union 
of two provinces, but it did not come, as a union, into the 
new union: it was "deemed to be severed and shall fornl 
two separate provinces" as is the language of the sixth 
section,-Upper Canada constituted the province of Ontario 
and Lower Canada the province of Quebec. The other two 
provinces retained their former names and lin1its. The 
Act then proceeds in some forty subsequent sections to 
deal with the new Canada, giving it a constjtution similar 
to that of Great Britain-executive, the Queen represent- 
ed by a Governor-General, a privy council, and two houses 
of parliament. 
In the twelfth section it collects together all the powers, 
authorities, and functions of the late Governors or Lieu- 
tenant-Governors of the three provinces forming the union, 
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and vests these in the Governor-General of Canada, " as 
far as the saIne continue in existence and capable of being 
exercised after the union in relation to the government of 
Canada. " 


There is nothing in this one third of the British North 
.LL\..merica Act in regard to any distribution of legislative 
power, nor indeed anything to show that there is to be a 
linlitation on any of the powers of the government of 
Canada. By the seventeenth section "there shall be one 
})arlianlent for Canada consisting of the Queen, an upper 
house styled the senate, and the house of commons." 
The legislative powers of this parliament are given by the 
ninety-first section, and in the preceding sections the pro- 
,'incia.l constitutions are set out in detail. 


The executive power in the provinc
s does not appear to 
be so clearly brought out as is the executive power over 
Canada. 'Vhatever may have been in the minds of the 
fralners of the Act this part of it is curiously worded. 
Even the printing is significant. The whole Act is divided 
in this way: 


Prean1 ble. 


I. Preliminary. [...Yàme of the Åct, application tv the 
Qzwen.] 


II. Union. [Uniting the Provinces; lliz:idin.fJ Ca.nada 
.into ])rorinces.] 


III. Executive Power. [Vested 'in the Queen; Privy 
Coltllcil; GOl"ernor.J 


IY". Legislative Power. [P(o"lianwnt at Ottawa; Queen, 
S:!nate, and GVIIUIlOIlS.] 


'T. Provincial Constitutions. ExccntÏl:e POll,'er. 
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'VI. Distribution of the Legislative Po\ver. Powers of the 
Parliament; exclusÏl:e powers of the ]Jrocincial LegislatuJ"cs. 
'VII. Judicature. 


.VIII. Revenue; Debts; Assets; Taxation. 
IX. ßliscellaneous Provisions. 


x. Intercolonial Railway. 
XI. Admission' of other Colonies. 
It is \vorthy of note that the first three heads SeelTI to 
apply to Canada as made up of the provinces, not so evidently 
the Canada of one parliament. The parliament is con- 
stituted in IV., and altbough the Queen is named in that 
head as the first element of parliament, the executive 
authority of and over Canada is vested in her by a preced- 
ing section. This authority is also "coe-tinned" in the 
Queen, an expression that should apparently refer to 
sOlnething having a previous existence. No\v the Canada 
of the Act had no previous existence, but was created by 
it. It would therefore not be a strained construction to 
refer the preceding section nine, to the provinces as well 
as to the Dominion. 
The first question we have to consider is, 


WHAT IS A FEDERAL UNION ? 


It wonld appear frolu the prealuble of the Act that the 
principles inyol ved in a federation were to be of the essence 
of the compact, and that the principles of the British con- 
stitution were to be adjusted to that state of affairs so far 
as they were applicable. This ,vill be the 1110re apparent 
when a consideration of federal principles is fully under- 
stood. These are quite new in British institutions and we 
must look elsewhere for any experience ill their workings. 
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The United States of America is offered as a convenient 
example of a federal union though strictly it is not a federal 
union. In the year 1776 the old thirteen colonies declared 
themselves independent sovereign states. They soon after 
formed a confederation but without giving it nluch execu- 
ti ve power, and after án experience of ten years they found 
how useless it was and how necessary some adequate 
executive was over the whole people. In 1787 a convention 
met and settled the present constitution of the United 
States -nine states adopting it at the time and the others 
coming in subsequently. The States were theretofore 
. sovereign states-they conferred certain powers on the 
central government and they reserved all others to then1- 
sel yes. 


:?\Iany of the ablest men in the union ,vere of opinion that 
by reason of the reserved powers ancT for other reasons the 
States relnained sovereign states and could go out of the 
union as they pleased. It took a war to decide that this 
was not the case-that they were only one people (c). "'V e 
the people of the United States," are the opening words of 
the constitution, and these were fatal to state secession just 
as soon as the people of the United States vested the 
executive power in the President of the United States: the 
constitution in all its provisions looked to an indestruct- 
ible union compose<-l of indestructible states. 
A federal union then means two perfectly independent 
co-ordinate powers in the same state. The powers of each 
are equally sovereign and neither are derived from the other. 
The state governlnents are not subordinate to the general 
government, nor the general governlnent to the state gov- 
ernrnents. They are co-ordinate governnlents standing 
on the same level and deriving their po,vers from the same 


(c) It is not pretended that the war of 18GO-64 decided the question 
judicially. 
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sovereign authority. In their respective spheres neither 
yields to the other. Each is independent and complete in 
its o,vn work; incomplete and dependent on the other for 
the complete work of government. (d). 


In every federal union there are these two powers oper- 
ating over the same territory and over the same people. 
The power of one legislature to make laws on one class of 
subjects for eyery one in its own territory, is quite consis- 
tent with the power of another legislature to Blake laws 
for the same people on all other subjects. The power of 
luaking laws is useless without an executive power to carry 
them out, and it follows that in every federal union there 
111Ust be a division of the executive power similar to that 
in the legislative power. Such a rlivision is unknown in 
the British constitution, where the executive power centres 
in the Queen. In our constitution "the executive govern- 
lllent and authority of and over Canada is," by the Act of 
the Union, "declared to continue and be vested in the 
Queen;" but that is no more mutatis !1lldalldis than the 
expression: "vVe, the people of the United States, " so far 
as the government of that country is concerned. The United 
States government and the individual state governments 
have each an executive, making up in the aggregate the 
sovereign power of the people; the central government 
sovereign in one set of subjects everywhere; the state 


(d) Brownson's 'Yorks, vol. 18, Politics, pp. 126, 272. 1\11'. Freeman 
gives this definition: Two requisites seem necessary to constitute a federa.l 
government in its most perfect form. On the one hand each of the 
n1embers of the union rnust be wholly independent in these matters 
which concern each member only. On the other hand all must be sub- 
ject to a comn1on power in those 
matters which concern the whole body 
of members collectively. Federal government is in its essence a com- 
promise between two opposite political systems. It is one that forms a 
single state in its relations to other nations, but which consists of many 
states with regard to its internal government. 
Elsewhere 1\Ir. Freeman describes a federation as having "a govern- 
ment co-ordinate with the state governments, sovereign in its own sphere, 
as they are sovereign in their sphere." 
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governments sovereign in all others within their own terri- 
toriallimits. 
In a colony such as the old Canada was, and the present 
Canada is, it n1akes no difference whatever, for the appli- 
cation of these federal principles, that we are short of the 
sovereign power to begin with. - \Ve are not concerned 
with sovereignty but only with executive power (e). 
The in1perial parlian1ent has a portion of this sovereign 
power, the provinces have another portion, and the Don1- 
inion governlnent has the remainder. Fron1 a federal 
point of view there are two divisions in the executive, as 
in the legislative bra.nches of governlllent. In the 
United States no difficulty is experienceù in the executive 
ùf t.he nation, as contra-distinguished froill the executive 
of the states, but with us it has bee
 denied that the ex- 
ecutive in the provinces is the Queen. rrhe provinces of 
Ontario, Quebec, l\lanitoba, and British Colu111bia head 


(e) Sovereignty under a federal system does not reside either in the 
general or in the loc:11 governlnents; in the United Sta,tes it does not 
reside in fact in both of these, but is in the CmZl"Clltioll which nloves the 
constitution. All the American constitutional writers speak of a divided 
soyereignty, while the English writers fronl Austin down regard this as 
a contradiction in terms. Executive power may be divided. and the 
difficulty in Canada is in accepting any federal doctrine on a point so 
patent under British principles as the unity of the executive. See Chap- 
ter in the Powers of Parliament, post. 
1\11'. Jenkyns, who criticizes 1\11'. Dicey, brings himself however to this 
remarkable concession :-" A truer position would therefore seem to be 
to recognize that sovereignty ma.y be divided, and that with a rigid con- 
stitution such as that of the United States each of two or more different 
bodies may within limits assigned to its jurisùictiO!l be leg
tlly sov- 
ereign. " 
Daniel 'Vebster says :-" The sovereignty of government is an idea 
belonging to the other side of the Atlantic. No such thing is known in 
North Americ3.. Our governments are all limited. In Europe sov- 
ereignty is of feudal origin and import,:; no more than the state of the 
sovereign. It comprises his rights, duties. exemptions, prerogati\"es and 
powers. But with us, all power i!! with the people. They alone are 
govereign; and they erect wh:tt gov:erlllnents they please, and confer on 
them such po","'ers as they please. None of theqe governments is sov- 
ereign, in the Eurùpe3.u sense of the word, all being restrained by 
written constitutions." 
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their statutes "Her 1\Iajesty, by and with the advice and 
consent &c., enacts as follows '
: shewing that the govern- 
Inents in these provinces believe Her 1\Iajesty to be a 
part of their legislatures. On the other hand, there are 
lnany judges and statesmen ,vho regard this as unwar- 
ranted ana unauthorized; as yet no settlement of this 
divergence of opinion has been arrived at. The constitutions 
of the provincial executive authority in Nova Scotia and 
New Brunswick remained as before the union, while in 
Ontario and Quebec the new Lieutenant-Governors, though 
appointed by the Governor-General of Canada, have the 
same powers, authorities and functions as their predecessors, 
so far as provincial legislation goes. Besides the heading 
on the provincial statutes, which renlains as before 1867, 
the grants of public lands, always made by the crown, COlne 
within the executive of the province; and this is only one 
of the Hlany instances ,vhere the crown would seenl to be 
of necessity acting imlnediately in the affairs reserved to 
the provinces (f). 
It would seem then that the constitution of Canada is to 
he taken as on the federal basis, 
ut that the principles of 
the British constitution are to be applied to the worláng out 
of governlnent whenever and wherever such principles cn. n 
he applied. It is to bea federal union" with a constitution 
sÏ1nilar in principle to that of the U nitecl I{ingdom." It i
 
difficult to conceive of forms of goverlll11el1t 11101'e radi- 
cally opposed to each other tlHJ.n a federal union and n, 
constitutional n10narchy. "The whole British systen1," 
says 1\11'. Blake, " is in contradiction to the federal systelll. 
Their systenl is one of legislative unioll; it is based upon 
the oll1nipotence of the sale and central parlia,lnent." 
The first thing that presents itself is, that in a federation, 


(f) 1\11'. 
\Iowat is of opinion that" it is easy to demonstrate that 
far more of what is prerogultive falls within the acknowledged authority 
of the provinces than within the au.thority assigned to the Dominion. ,. 
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there being two sets of powers in the state, there must, of 
necessity, be bvo sets of legislatures, and consequently be 
two constitutions. Are both of these constitutions to be 
"similar in principle to that of the United Kingdom ?" Or 
which one of them, if not both? The central government 
is managed by a parliament, of which the Queen is expressly 
one of the component parts; but in view of the fact that the 
local governn1ents have had legislatures, with officers and 
machinery very like a parlian1ent, is the Queen necessarily 
excluded from being a part of their constitutions? But 
however that may be, is not this certain,-" the executiye 
power of and over Canada is vested in the Queen ;" the cen- 
tral government has a portion only of the legislative power, 
and can wield only a corresponding portion of the execu- 
tive; now what power has the right to say that it is the 
Queen, is the executive, for the remainder? The conclusion 
seems to be irresistible, that for whatever purpose the 
executive of the legislature of a province requires the 
Queen, the Queen is there as amply and as necessarily as 
she is in the DOlllinion. 
'Vhatever doubt there may be as to the executive po\vers, 
it must be conceded that all sin1ilarity between a federation 
and a constitutional n10narchy vanishes as one con1es to 
consider the other functions of government; it is express 
that the law-lnaking function is the opposite of what ob- 
tains in England, and it is undeniable the law-interpreting 
function is unheard of there. The judicature in a federal 
constitution has yery Ílnportant powers and duties, and 
stands towards the legislatures in a way altogether unknown 
under the British constitution. The courts not only de- 
cide the rights of litigants before the Ja,v, but they declare 
wbether or not any particular statute has heen enacted by 
the legislature having the authority to pass that statute. It 
is their duty if an Act does not come from the proper legis- 
lat ure, to say that it is void, it is ul1eonstitutional. They 
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place an authoritative interpretation and construction upon 
the acts of the legislatures, judge when a giyen state of facts 
does or does not come within the purview of the la,v, and they 
òecide not only as between the powers of the legislatures 
themselves, but also declare as between their legislation 
and the paralnount law of the constitution ,vhether it be 
compatible with the ultÏ111ate authority in the empire. 


"The question never arose," said 1\11'. Blake in his 
speech on the Supreme and Exchequer Courts Acts, " never 
could arise, to Briti
h statesmen or a British judge, \vhether 
an Act of the British parliament, affecting British subjects, 
is within the competency of that parliament or not. Such 
a notion is to then1 preposterous. It is to them incredible 
that such a question could be raised. " 


PRINCIPLES OF THE BRITISH CONSTITUTION. 


rrhe chief features of the British constitution are very 
well known. Briefly, they are the unity of its executive
 the 
omnipotence of its legislature, and the unqualified subor- 
dination of the judicature to the statute law. The Queen 
is the executiye and the apex of constitutional power. 
This executive is one and indivisible, it is the head of the 
legislature, it is the source of the j üdicature. " 'Very few 
propositions in politics," says 
lacaulay, "can be so per- 
fectly demonstrated as this, that parliamentary goverl1- 
lllent cannot be carried on by two really equal and inde- 
pendent powers in one empire." 


The British legislature has no division of its powers, it 
legislates on all classes of subjects and there is no limit to 
it3 powers. In a sense it is otnnipotent-that is it can do 
whatever is not impossible; it directs the executive in 
practice, it is practically the parlialllent. It rules by a 
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committee called the l)rivy or cabinet council, its measures 
must be interpreted by the judicature and carried into 
effect by the executive. 


In Great Britain the constitution imposes no restriction 
on the power of government; in the United States of 
America, as with us, the constitution divides the powers 
conceded by the people to government between the general 
goverrfment and the particular state governll1ents. Strictly 
the governluent is one and its powers only are divided an(l 
exercised by two sets of agents or ministries. The American 
system is not founded on antagonism of classes, estates or 
interests, and is in no sense a system of checks and 
balances: the British constitution trusts to that antagonislll 
to preserve the government from pure centralism (g). 


The judicature of England interprets the laws but does 
not Ait in judgll1ent on the rigb t to nlake theIn, does not 
question their constitutionality in the same way a8 the 
courts do on this side of the Atlantic. A law or statute 
repealing the l\Iagna Charta, or the Bill of Rights or SOI11e 
of the other great props of the const
tution would be start- 
ling, possibly would be irregular, but it would not be 
unconstitutiol)al in the sense in which we in Canada or the 
people of the American Union use that word. Each new 
session of the British legislature brings with it the power 
to repeal all the existing law and introduce a new order of 
things; and the judicature of the United I(ingdolll would 
have no alternative but to construe its Ineaning judicially. 


From the foregoing we can appreciate how complicate<1 
and delicate are the adjustnlents of the machinery for 
government in Canada. "\Ve have a federal union with 
monarchic principles-one systenl a con trarliction to another
 


(0) Brownson's Constitution of the United States. 
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as 1\11'. Blake says; a piece of official menàacity, as ]\11'. 
Dicey terms it. Yet 1\11'. Jenkyns, C.B., explains it all to 
his own satisfaction by elevating the parlianlent of Canada 
and minimizing the provincial" Councils." :ßlr. Freen1an, 
writing in 1863, thinks that a monarchic federation though 
it never yet existed" is not in itself f\t all contradictory to 
the federal ideal." ]\lr. Justice Story has this ren1ark 
,vhich is at least as avplicable to our country as to his own, 
and which must close, for the present, any scientific 'exposi- 
tion of the constitution: "No man who has ever studied 
the subject with profound attention has risen from the 
labour without an increased and ahnost overwhelming sense 
of its intricate relations and IJerplexing doubts." 
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CHAPTER II. 


THE CONSTITUTION OF CANADA. 


The constitllt-ion, the agree1nent oj' the prorinces- Federal 
union with 1nonarchic pl'inciples-]1
xecutire "of all
l 
oeer Canada" in the Qlleen-A parliament lcitlt tlCO 
hOllses constituted and 1.tnchangeable-A prirJl council 
jurisdiction of parliament limited legislatirely-Pro- 
vincial }ltrisd'icti'Jn defined-The executi'Cc power fo1- 
lOlL's the legislatitoe power in a fede1"ation- The p1'o- 
'rinc'ial constitutions and their alteTation-The judica- 
\ 
ture and its ]Jec'llliar fztnctions. 


The Imperial Act, known as The British North America 
Act, 1867, settled and defined the present constitution o
 
Callada. For n1any years previous to that date and on 
several occasions, as will be seen hereafter, the question of 
uniting portions of the British possessions in America was 
actively discussed. After a number of concessions from 
all parties the points of agreelnent were laid before the 
British parliament, and a written constitution drafted 
thereon. The late province of Canada, comprising Upper 
and Lower Canada, and the provinces of Nova Scotia and 
New Brunswick were federally united into one Dominion- 
Canada-under tbe crown of the United Kingdom of Great 
Britain and Ireland, with a constitution sin1Ïlar in principle 
to that of the United I{ingdom. By it one P ARLIAl\IENT, 
consisting of the Queen, an upper house, styled the senate, 
and the house of commons, was given to Canada. The 
executive power of and over Canada was continued, and is 
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vested in the QUEEN. A council known as THE QUEEN'S 
PRIVY COUNCIL FOR CANADA to aid and advise in the govern- 
Inent of the country, was established, and an officer styled 
the GOVERNOH-GENERAL OF CAN
DA, \vho possesses all the 
powers, authorities and functions of our former goverllors, 
so far as they can apply under the Act, represents Her 
:ßIajesty the Queen, and carries on the governluent in her 
nanle and on her behalf. The SENATE was a body ap- 
pointed by the first Governor-General, and intended to be 
as permanent as in the nature of things it could well be. 
The luenlbers of the House of CO:\DIONS were to be elected 
by the yotes of the people as their representatives. These 
three constituent elements of our parliament, corresponding 
to the Queen, Lords and Commons in England, are to be 
expected in the Canadian constitution, when it is re- 
membered that the principle of the Dominion government 
was intended to be the salue as that of the United I(ingdom. 
Here, as in England, the executive po,ver is declared to be 
vested in the Queen, but that power is of course limited by 
the two houses of parlialuent. rrhe basis of the British 
constitution is, that the IJower of making, abrogating, 
changing or explaining its laws belongs to parliament 
alone. Bearing in n1Índ the pówer of disallowance lodged 
in the Governor-General and in the Queen, and also the 
fact that the parliament of Canada has power to legislate 
oyer a limited nUlnber of subjects only, there is no doubt 
but that the Canadian parliament has, under its cOllstitu- 
tion, a parallel authority. Neither in England nor here 
does the legislative power reside in the crown, though the 
latter possesses the whole power of carrying out the la.ws. 
The desire of the guardians of both constitutions is said to 
be to keep the exercise of the legislative and executive 
powers as distinct as possible from each other. In efl'ect, 
however, they are linked together, as will be seen when the 
position and the peculiar functions of the privy council 
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are exaluined. The power of the Crown being limited by 
its constitutional ach'isers, the forln of government as far 
as it goes in that direction is a lin1Ïted lllonarchy. The 
power of the Crown in England. was declared in 1688 to be 
deriyed frolll a contract with the people. The people owe 
allegiance to the Crown, and the Crown grants protection 
in return. The Crown represents the nation-is supreme 
magistrate, appoints judges, distributes honors, receÍyes and 
sends aUIbassadors, lllakes treaties, declares war, SUilllllons 
and dissolyes parliaTllent. But all acts of the Crown must 
be advised and transa.cted by lllinisters responsible to the 
people, and the l{ing or Queen HUlst govern according to 
law. 


In Canada the royal authority is the sruue as in 
Englan(l-but the Queen acts here by and through a re- 
IJresentatiye--a C
oYe
'nor-General. TIle contract with the 
people in the constitution lllay be traced. to the cession of 
Canada by the Treaty of Paris in 1763, and reackno,vledged 
in yarious ways since, chiefly Ly the Act of Confederation, 
which was the work of the peoples' representatives. But 
the functi0ns of a Goyernor-General, though representing 
royal ty, are l110re restricted than those. appertaining to 
royalty itself. His duties do not involve lllany inter- 
national offices-he bas no alubassadors to send, and 
Canada as a colony has none to receiye. There are no 
treaties t8 he made nor wars to be declared; but it is prob- 
able that all the prerogatiyes of royalty' necessary to a 
colony are exercistìabl(\ IJ'y hinI, and attached to his person 
and office. 


The SBN_\TE, thongh corresponding largely to the 
House of Lords in ]
nglalld, yet differs in nlany respects 
fronl the latter lJody. The absence of a titled or hereditary 
aristocracy in Canada, to which the nIel1lbers of our Upper 
House J11ay be supposed to belong, is one chief feature. 
o's.G.c. 3 


. 
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The duration of their patents, the IÏ1l1it to the term of hold- 
ing office, the restriction as to their nUlnbers, the absence 
of judicia] functions, are ë1 few of the points of difference 
between them. The chief uses of both bodies may be said 
to be the same-to prevent hasty legis]ation, and be in 
composition a body fearless of wrathful const.ituents and 
an equipose to preserve the balance of the constitution. 
The third estate in the realm, the CO:\Il\IONS, has fewer 
points of dissimilarity than either of the other two. The 
house of COlnmons, under a constitutional form of goyern- 
ment such as we possess, is the in1portant part of parlia- 
ment. The members of the privy co unci] , if not mainly of 
their number, report in their house as to the manner of 
conducting the government. The supplies for carrying on 
all government originate with theln. They are in fact the 
people-the supreme ruling power. 
'Vith us, as in England, the concurrence of these three 
elements of parliament is necesöary to every measure. All 
must act in concert in order to produce a law. If the loi.ds 
in England should refuse to act harmoniously with the 
commons, new peers of the ealm could be created in 
accord with tbe popular wish as expressed by the action of 
the commons. If the COlnmons could not agree with the 
lords of parliament, the fornler could be rlissolved and new 
members elected by the people. But the last power would 
generally be found to be with the comlnons, who have 
virtually, in England at all events, the detern1Ïning of the 
law in their own bands. In Canada it is much t116 same, but 
in case a deadlock were to occur between the senate and the 
commons, there could very well arise cases for which no 
remedy is at hand. The nU1TIber of senators under our con- 
stitution cannot be increased but by a very sn1all number, 
and the total nUll bel' may be still too small to comllland a 
majority. If the COlnmùns and srnate remained obstinately 
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in opposition to each other the government could not go on. 
I t would be necessary to have an hllperial Act passed to 
n1ake legislation possible in any such unfortunate contin- 
gency. 


In case the senate and comlllons agree, bills may be 
reserved by the Governor-General for the signification of 
the Queen's pleasure, or he may withhold the Queen's as- 
sent. Our position as a colony gives rise to the former 
case, perhaps to both cases, as the latter has no counter- 
part, in practice at lEast, in England. There, if a Bill is 
passed in the lords and commons, the Queen does not 
now refuse her assent thereto, the power of veto having 
fallen into disuse since the time of Queen Anne. Here, if 
a Governor-General refused the Queen's assent to a bill, it 
would be equivalent to an intimation to the ministry to 
resign-a hint that he refuses to take\their advice. '\Vhile 
possessing the undoubted right to refuse tLe Queen's assent 
to any bilI, a Canadian Governor-General will scarcely ever 
l'efuse the Queen's assent. If he thinks the bill undesir- 
able or objectionable he may possibly adopt the other 
course of reserving it for Her l\lajesty's pleasure. 


One peculiar feature of the British constitution IS its 
CABI
ET or PRIVY COUNCIL. The privy council would 
seem to mean the present and past advisers of the Crown. 
In practice, however, the past advisers, who are usual1y in 
opposition, do not tender ad vice till cal1ed upon in a change 
of ministry. The cabinet council here, as in England, 
means the ministry of administration for the time being- 
the government, in fact, of the day. 


The task of govenll11ent is carried on by the ministry, or 
government, or administration so long as they can command 
a majority in the two houses of parliament, and are the 
choice of the Crown. This is what is meant both in Eng- 


. 
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land and in Canada by responsible government. Parlia- 
Inent here has no judicial functions, nor does any of its. 
branches for1H an appellate court, as in England. 'Vhen 
a. change of ministry occurs by the action of parliament,. 
its action is adnlinistrative. The functions of Canadian 
parlianlents otherwise are mainly legislative. . 


Other points of difference in the constitutions are chiefly 
in details, and arise frorn difference of position. The- 
English constitution is for the lllOst part unwritten. SOlne 
fe,v of the great props, such as the l\lagna Charta, the Bill 
of Rights, the Act of Settlenlent, are e1nbodied in Acts of 
Parlial11ent with the other la\ys of the land. Under a 
federal constitution, the boundaries between the centra] 
and constituent powers 111ust be C01l1111itted to writing. 
A written constitution is eSEential to a federation. The- 
Donlinion has, in fact, a written and defined constitu- 
tion, but it is not limited by it. It possesses powers 
\vhich are neither defined nor lin1Îted, excepting by the 
Confederation .A,(:t and the I1nperial Statnte 28 and 29 \Tic., 
cÌ1. 63. It has general sovereignty in allinatters but those 
frolll which it is expresely excluded, or in \vhich, fronl the 
inherent condition of a dependency, it is necessarily and 
illl pliedly restricted. (a). 


In all colonies there is a dh-ision of the sovereign power, 
part of it being exercised by the colonial legislature and 
the remainder by the Ïlllperial legislature. In Canada 
there is a threefold division of sovereignty-part of it im- 
l1erial, part federal, and part provincial. These, although 
they all exist and are exerci
ed within the sanle territory, 
are yet separate and distinct sovereignties acting separately 


(a) Every subject proper to be legislated for in Canada falls either 
witllin the sovereignty of the provinces or of the Dominion. In two in- 
stances, that of inuuigration and agriculture, it may fall within both. In 
matters where imperial interests are in question it is likely to fall within 
neither. 
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-and independently of 'each other within their respective 
spheres. 
This is the basis and essence offederal union and by the 
constitution of Canada the several provinces comprising 
the Dominion are united together in a unioh of that nature. 
Three provinces-or ,ve may say four provinces-that were 
Telatively independent of each åther, but all equally depen- 
dent on Great Britain, 111anaged their own affairs up to the 
year 1867. By a compact ratified in that year they agreed 
to have one general parìiament for all matters of common 
interest, and to retain the management of their own local 
and domestic concerns, virtually as they did before 1867. 
That is the federal union of Canada. Like the states of 
the Alnerican Union the provinces of the Dominion are 
united for some purposes, and separated for others. There 
is a federacy-a union for rnatters Ðf general and, one 
might say, national interest; there is a separation for mat- 
ters of local or internal interest. 
In the American Union the separate states of the union 
surrendered to the United States government a portion of 
their sovereignty, and retained all the residue of it to them- 
selves. This portion was given to the general government J 
absolutely and irrevocably. The State governments kept Ii \ 
the reserved powers to themselves-the central government 
,vas one of enumerated powers. Every power not expressly 
given to the central government was reserved to the local 
government. The powers of both were derived from the 
same source-the people-and it ,vould reqúire the people 
to act before these powers could be altered. 
The action of the separate colonies of Gl'eat Britain, 
which now form Canada, was sOlllewhat sÏInilar; but it is 
not correct to say that the principle of surrendering their 
legislative powers was just the reverse of what it was in 
the United States. The provinces, reserving for them- 
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selves the power to legislate on certain specified subjects, 
surrendered other specified subjects to the central govern- 
ment. Certain enumerated po\vers are allotted to each 
governlnen t; all powers necessary' for the good govern- 
ment of CANADA, and not already in the Dominion list, 
belong to the central governn1ent : all powers of a PROVINCIAllo 
nature and not already on the provincial list, belong to the 
local government. There is no reservation of provincial 
Inatters to Canada, and no reservation of Dominion 
affairs to tbe provin(
es. Every subject not relating to the 
provinces is given to the Don1Ïnion of Canada. Both 
powers were derived from tbe will of the people of Canada, 
acting under the British authority, and these powers cannot 
be altered but by that same will and authority. 


The provinces being the originators and controllers of the 
Act of Union, assigned to themselves what they wanted-a 
prescribed class of subjects over which they were to have 
exclusive control, and they agreed that all other subjects 
should be dealt with by the general legislature for all the 
provinces. The provinces reserved to themselves the control 
of their own constitutions, so that they can amend them as 
they choose, except as regards the office of Lieutenant- 
Governor, ,vho is a Dominion official. The executive 
power in the provinces is not said to be vested in the 
Lieutenant-Governor, nor is it expressly vested in the 
Queen. On this point there has been a great diversity of 
opinion. The writer can add nothing to what is said in the 
previous chapter on the executive power of and over Canada. 
The framers of the Act have left this part of it invitingly 
open to a difference of opinion, and various opinions have 
been expressed on it. 
\Vhether or not the principles of the British constitution 
apply to the provinces and the provincial legislatures is 
another question much debated. The provinces or most of 
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them have gone on with the government much as before 
1867-using the Queen's name as theretofore, having a 
privy council, an upper house in SOine provinces, and a good 
deal of the forms and ceremonies that appertain to parlia- 
ments and parlianlentary procedure. (b). 
The Lieutenant-Governor who is the head of the pro- 
vincial legislature has acquiesced in all this-has indeed 
been a prominent figure at all events in the fonns and 
ceremonies. He is a DOlninion officer, appointed virtually 
by the government of the Dominion. And so after an 
experience of twenty years it must be concluded that if the 
provincial governments ought not to be modeled on the im- 
perial parliament, the Dominion authorities are now pre- 
cluded from questioning their propriety. But there were 
other grounds apart from magnifying by forms the new 
Dominion; there was a new "departure in the constitution 
of a colony. It was to be no longer\ a legislative council 


(b) It was much debated some years ago whether or not the provincial 
legislatures were parliaments, but one circumstance will show that the 
language of the Act of Union could not be otherwise than it is. A 
parlIament for Canada was intended; what the provinces wanted did 
not appear so evident, and was not necessary to be considered as they 
might not (as in Ontario) have an upper house or want one. How could 
the imperial legislature recognize a parlian1ent with only one house? 
and what would be the use of decreeing them parlian1ents if at the next 
session anyone of then1 n1ight declare that they required only a chair- 
man for the purpose of their business? On the other haud it is apparent 
that a parlian1ent as nearly like the imperial one as could be under the 
changed circumstances, was intended for the Don1inion, not only on 
accour..t of its in1portance, but also that its permanance and stability 
would be put beyond question. Besides it was desirable to distinguish the 
legislatures in some way. Compare the pern1anance given in the U. S. 
constitution to congress, and the senate, and the house of representa- 
tives, and sec. ii., article iv. as to the states of the union; "The United 
States shall guarantee to every state in this union d. republican form of 
government, and shall protect each of them against invasion; and an 
application of the legislature, or of the executive (when the legislature 
cannot be convened), against domestic violence." Except the tenth 
amendment which reserves the powers not delegated to congress, to the 
states this is substantially all that is said of the states or theic constitu- 
tions. The executive power is "vested in a President of the United 
States of America." Yet no one will deny that the powers of the states 
of the American Union are relatively of more importance towards the 
United States government, than are the powers of the provinces of the 
Dominion towards the parliament of Canada. 
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with a legislative assembly of prescribed vowers, presided 
over by a governor with very alnple powers, but it was to 
be, not only in name, but in substance at PARLIA1\IE
T where 
the power of two defined houses was to be the InaxÏ1num 
power of a dependency; the power of the go\"ernor a 
minimum power to be the constitutional power of the 
Crown in England. All this was not effected at the tÏ1ne 
so far as the Crown is concerned, but it has been effected 
since. For the first time in a British colony there was a 
real parlialnent-one sitting in the capital of the l)ominion 
of Canada,-a parliament such as the fathers of rOllfeflera- 
tion wanted, and without which they would not be satisfied. 
They 'vere entering on a new phase of existence; and so in 
a few years later when the power of the Crown was defined. 

Ir. Blake, the then I\Iinister of Justice wa.s able to say: 
" Canada is 110t merely a caJon}' or a province. She is a 
Dominion COlllposed of an aggregate of seven large provinces 
federally united under one Imperial charter which expressly 
recites that the constitution is to be similar to that of the 
United Kingdom. N 
y, more; besides the power with 
which she is invested over a large part of the afIairs of the 
inhabitants of the several provinces. she enjoys absolute 
power of legislation and administration over the people and 
'ferritories of the K orth- 'Vest, out of ,vhich she has already 
created one province, and is empowered to create others, 
,,,ith representative institutions." (c) 
The constitution while providing for these branches of 
governmen t, dill not {erget, that under a federal sy-sten1 
there ought to be some final authority to say whether or 
not the different legislatures or executives have kept within 
their prescribed limits. 
A pi'ovincial legislature lllay trench on the lin1Ïts of the 
Dominion, and the parliament of Canada TIlay URurp local 


(r) Hon. 1\11'. Blake, :l\1inister of .J ustice, to the Earl of Carnarvon, 
sessional papers D, 187ft 
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rights.- In either of these cases the courts must declare 
whether these legislative bodies have transcended their 
powers, and ll1ay declare acts of this nature unconstitu- 
tional and void. 
The duties of the Canadian courts are relatively of 
more importance than those of the British courts. In 
England the powers of the legislature are, so far as human 
powers can be, omnipotent. j ts acts are superior to judicial 
interpretation, so far as the question of their constitution- 
ality is concerned. In Canarla the courts are in a different 
position. Its htlll1hlest tribunal nlay declare an Act of 
Par1iament unconstitutional, and nlay refuse to follow it. 
There can be no restraint put upon the dne exer
ise of the 
judicial power by any authority, Dominion or Provincial; 
for that would be to place these. bodies above the law which 
created thenl and granted them powers which are not 
absolute, and which no legislation of theirs can ulake so. (cl). 
A similar judicial power exists in the United States. The 
suprell1e court is the nlost important judicial tribunal in 
the world. It is the suprelne arbiter of the nation under 
the constitution. 


Accordingly power was given to the parliaulent of Canada 
to provide for tbe constitution, maintenance anrl organ- 
ization of a general court of appeal for Canada, and for the 
establishment of any additional courts for the better 
administration of the laws of Canada. This court would 
not of course deprive every other court of declaring in a 
proper cas(j any Act to be unconstitutional, but it vlould 
afford as was hoped an nltÜnate court so as to bring about 
a uniformity of taw in appeals frOln the various provinces. 
The ultimate court however, is the judicial committee of 
the priyy council in England. 


(d) Per ::\11". Justice \\ïlson in the QII"('lI v. Taylor, 3ß G. C. n. ] H2. 
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CH.APTER III. 


THE P.ì.RLIA3IENT OF CANADA.-THE QtJEEN. 


'l1he Queen--Tlze first cstate-7\he Governor-General-Ilis 
Deputy - Death of Socereign - Summons senators, 
spc(lker o.f senate- Calls together pa1 4 1iament - Other 
Duties - Judges - Licutenant-Gorcrnors - Statutory 
Powers-Acts of 1791,1840,1854, 1867-lloyal instruc- 
tions-J/r. lJla.lt 4 e and Earl Oarnarron-Dnties of 
Gorernor-Alr. Todd's 1.:iell:s-Duke of ..Nezccastle's 
instructions. 


THE first constituent element of the parlianlent of Can- 
ada is not only in principle, but is in reality the same as the 
first element of the parliament of the United Kingdoln. 
rrhis is the King or Queen of Great Britain and Ireland, 
who is the first estate in the realm. 


In Canada the King or Queen is represen ted by a Gov- 
ernor-General, who is appointed by the Secretary of State 
for the colonie,;,. He holds office during the pleasure of the 
sovereign of Great Britain; and in the event of the sover- 
eign's death, for six months after that date, in case no new 
appointment is made. An administrator or other officer may 
be appointed to carryon the government of Canada on 
behalf of and in the name of the Queen, and all the provisions 
of the Confederation Act, in reference to the Governor- 
General, apply to such administrator, or under whatever 
other title he may be known. The Queen may authorize 
the Governor-General to appoint any person or persons 
jointly or severally to be his deputy or deputies. within an) 
part or parts of Canada, and the Governor-General may 
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assign to such deputy or deputies, to exercise during his 
pleasure, such powers, functions and authorities of the 
Governor-General as the latter lllay deelll necessary or 
expedient to assign to him or them, subject to any limit- 
ations or directions expressed or given by the Queen. Any 
such appointnlent, however, does not affúct the powers, 
authorities and functions of the Governor-General himself. 
The death of the Governor does not dissolve the parlia- 
ment. It is caned to consult with the Queen, and not with 
him; and there might be ten governors during the reign of 
one Queen, ,vith tbe same parliament assisting at the last 
as well as the first. He is not the caput principi1nn et finis 
of the colonial constitutions. (a) 
'fhe Governor-General chooses and summons his privy 
councillors, and removes them when the governnlent of 
Cannda requires it. 
He also summons in the Queen's name, by instrument 
under the Great Seal of Canada, persons of necessary quali- 
fications for senators. At the time of the union of the 
provinces in 1867, Lord Monck, the first Governor-General 
of the Dominion of Canada, inserted the names of the 
senators in the Queen's proclamation of the union of the 
four provinces. Any additional senators are hereafter to 
be summoned by the Governor-General; and whenever a 
vacancy happens in the senate by re
ignation, death or 
otherwise, the Governor-General fills the vacancy by new 
appointments of qualified persons. 


He also appoints a speaker in the senate, and may re- 
move and appoint another in his place. The speaker must 
be a senator; and in this particular the senate, as to that 
officer, differs somewhat from the speaker of the House of 
Lords in England, who if:! not necessarily a petr of the 


(a) Chalmer's opinions. 
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realm-or member of the house of lords. But in case he 
is not a peer, he is not entitled to vote or take part in the 
debates in the house. 
The Governor-General summons and calls togetber the 
house of conlnlons in the Queen's name, and may dissolve 
the same váthin the period of five years from its com- 
Inencement. Independent of this statutory provision the 
prerogative right in relation to the dissolution of general 
assemblies is at least as extensive in the colonies as it ever 
was in England. In respect to the English parliament 
and this prerogative of the Crown, whatever the extent of 
it may be, e\"ery governor by his commission is empowered 
to exercise it in his particular province. (b). 
He is elnpowered to assent in the Queen's name to bills 
passed in both houses. He may also refuse the Queen's 
assent to such bills, or he may reserve the bill for the sig- 
nification of the Queen's pleasure. He also, when the 
Queen's plea.sure is signified on a reserved bill, declares by 
speech or message to the houses, or by proclamation, that 
it has received the assent of the Queen in council. Copies 
of all bills assented to are sent to one of the secretaries of 
state, and may be diaallowed at any time within two years. 
1-Ie must recommend to the house of commons all money 
bills. He originates no measure, and by himself has no 
legislative powers. He has a negative voice only in the 
legislature. 
The Governor-General appoints the judges for the 
superior, district and county courts, except the judges of 
the probate cOùrt in Nova Scotia and :New Brunswick, and 
Inay remove jurlges of the superior courts on address of 
the senate and bo,use of commons. He has also, until 
the parliament of Canada otherwise provides, the appoint- 


(1)) Chalmer's opinions. 
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ment of sue h officers as may he dee
ed necessary and 
proper for the effectual execution of the Confederation Act. 
An appeal lies to the Governor-General in council fron1 
any act or decision of any provincial authority in reference 
to separate or dissentient schools in relation to education 
affecting the rights and privileges of any supporters of 
separate or dissentient schools. In case provincial law 
seems to the Governor-General in council requisite for this 
purpose, and that it is not made by the proper authorities, 
or in case the proper provincial authorities do not duly 
execute the directions of the Governor-General in council in 
any such appeal, the parlian1ent of Canada may legislate 
thereon. (c). 
The Governor-General in coulicil appoints a Lieutenant- 
Governor for each province under the Great Seal of Canada, 
and may appoint an administrator to ex
cute the office and 
functions of Lieutenant-Governor during the absence, ill- 
ness or other inaLilities of the latter; and the Governor- 
General (d) may rcn10ve a Lieutenant-Governor within five 


((.) _Ex parte Renaud tt al (1 Pugsley, 273,) is a case decided in New 
Brunswick on a statute passed in 1871 repealing a school Act of 185H. 
The statute of 1858 was, or was supposed to be, one providing for deno- 
mination schools; the Act repealing it in 1871 was upheld. In the fol- 
lowing May the lllatter came up in the house of commons at Ottawa, 
and was referred to England 
to the crown law officers anù brds of the 
privy council. They all declined tù interfere, as the power of di
allow- 
ance vested with the Governor-General absolutely and exclusively. The 
question came up in various ways with the SaIne result. See Sess. 
papers, 1877, No. 89; also Se&s. papers 1874, No. 25. See a E.imilar case 
in Prince Edward Island Assembly Journals, 1878, page 2. 
(d) In some parts of the Act of 18G7 certain powers are given to the 
Governor-General in council, and in other partH to the Governor-General, 
omitting the words in council. This arose, it is said, from adopting the 
language of older Acts under which the Governor-General had unmis- 
takeable powers apart from or independent of his council. Before the 
era of reHponsible government in Canada the Governor-General by hinl- 
self had large administrative powers, and the phra
e Governor-General 
had a different significance from what it has now. The council was then 
an irresponsible body; so long as they agreed with the Royal representa- 
tive they cared little for the popular element. The popular element no\...- 
controls the council, and it is apprehended that any acts of a Governor- 
General for which an existing ministry is to be called to account by the 
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years from his appointment, on assigning cause for such 
removal. In 
larch 1878, 11. Letellier was Lieutenant- 
Governor of Quebec and complaining that his nlinisters did 
not accept bis recommendations, he dismissed them, sum- 
moned others and reported the case to the Governor- 
General. The dismissed premier, 1\1. de Boucherville, sent 
in a counter-statement, and subsequently a petition came 
from certain members of the ex-ministry. The government 
in power at Ottawa took no action, but in the following year 
Sir John l\facdonald, as chief minister, advised the reo 
moval of 11. Letellier from office, as his usefulness was gone. 
(Sessional paper 1878-9). The Governor-General in council 
may disallow Acts of a provincial legislature within one 
year after their enactment in the same way as a disallow- 
ance of an Act of the parlianlent of Canada is signified in I 
England, except that in the latter case two years are 
allowed to pass instead of one. 
The power of the Governor-General in council to disallow 
a provincial Act is as absolute as the power of the Queen 
to disallow a Dominion Act, and is in each case to be the 
result of the exercise of a sound discretion, for which 
exercise of discretion the executive council for the time 


people, must be done on the advice of his council, no matter whether so 
expressed or not. See Sir John A. Macdonald's letter to Sir l\1:icbaeI 
Hicks Beach on the Letellier luestion, and the Hon. Edward Blake on 
the Royal instructions to Lord Dufferin as to exercise of prerogative of 
pardon by a Governor-General. Sir J obn Macdonald says: "Long before 
confederation, the principle of what is known as 'responsible govern- 
ment' had been conceded to the colonies, now united in the Dominion. 
'Vhether, therefore in any case power is given to the Governor-General 
to act individually, or with the aid of his council, the act as one within 
the scope of the Canadian con
titution lllust be on the advice of a re- 
sponsible minister. The distinction drawn in the statute between the 
act of a Governor and an act of a Governor in council is a technical one, 
and arose frOlll the fact, that in Canada for a long period before con- 
federation, certain acts of administra:;ion were required by law to be 
done under the sanction of an order in council, while others did not 
require that formality. In both cases, however, since responsible govern- 
ment has been conceded, such acts bave always been performed under- 
the ad vice of a responsible ministry." 
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being is, in either case, to be responsible, as for other acts 
oÎ executive administration. (e). 


The twelfth section of the British North America Act 
relates to the general powers of the Governor-General and 
is as follows: 


"All powers, authorities, and functions which, under 
any Act of the parliament of Great Britain, or of the 
parliament of the United Kingdom of Great Britain and 
Ireland, or of the legislature of Upper Canada, Lower 
Canada, Canada, Nova Scotia or New Brunswick, are at 
the Union vested in or exerciseable by the respective 
Governors or Lieutenant-Governors of those provinces, 
with the advice, or with the advice and consent, of the 
respective executive councils thereof, or in conjunction with 
those councils, or with any nun} ber of Inelll bel's thereof, or 
by those Governors or Lieutenant-Governors individually, 
shall, as faT as the saine con tinue in exÌstence and capable 
of being exercised after the union in relation to the govern- 
ment of Canada, be vested in and exerciseable by the 
Governor-General, with the advice or with the advice 
and consent of or in conjunction ,vith the Queen's privy 
council for Canada, or any members thereof, or by the 
Governor-General individually, as the case requires, sub- 
ject nevertheless (except ,vith respect to such as exist under 
Acts of the pariiaillent of Great Britain or of the par- 
liament of the United I{ingdom of Great Britain and 
Ireland) to be abolished or altered by the parliament of 
Canada." 


Tl1e Acts of the parliament of Great Britain which could 
relate to this subject are 14 Geo. 111., cap. 83, and 31 Geo. 
111., cap. 31, both of which have already been referred to 
as the Quebec Act of 1774 and the constitutional Act of 
1791. 


(e) Per C. J. Harrison in Lepra/Ion v. Ottawa, 40 U. C. R. And see 
valuable memorandum of 1\1r. Lash the late Deputy :l\linister of Justice, 
pO:5t. 
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There is nothing in the Quebec Act further than repeal- 
ing the proclalnation of October, 1763, as to the provisional 
governInent and all the powers and authorities given to the 
governors. 


In the constitutional Act, 1791, there is for the first time 
a Governor or Lieutenant-Governor given to the provinces 
of Upper and Lower Canada, into which the forlner pro- 
vince of Quebec was divided. The powers of the Governor 
or Lieutenant-Governor under this .LL\ct were as follows: 


(1) Bills passed by the Legislative Council and Assembly 
of the Provinces, were, before becoming law, to be assented 
to by His ::\Iajesty, or, in his name, by the Governor or 
Lieutenant-Governor of the provinces. 
(2) It was lawful for His l\Iajesty, by instrument under 
the sigrl nutnual, to authorize and direct the Governor or 
Lieutenant-Goyernor to sumn10n the men1bers of the legis- 
lative council-seven in Upper Canada and fifteen in 
Lower Canada-and also such other persons to the council 
as he 111ay think fit. 
(3) It ,vas lawful for him to summon and call together 
the legislative assel11bly. 
(4) It was lawful for him to divide the provinces into 
districts, to appoint returning officers and the til11e and 
place of holding elections. 
.As to assenting to bills, he declared such assent accord- 
ing to his discretion, but only subject to the Act. He could 
withhold his assent, or reserve it for His l\Iajesty's con- 
Riàeration. 


A feature of this Act is that the Royal instructions to 
three of the forIner Governors-Guy Carlton, Sir Frederick 
Haldilnand and Lord Dorchester-in reference to tithes' 
and the support of clergy were incorporated into the Act. 
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The Union Act 3 & 4 Victoria cap. 35 (1840), an Act of 
the Parliament of Great Britain and Ireland, has two 
sections bearing upou this subject. Sec. 40, as to the 
authority of the Governor is as follows: 


"Nothing herein contained shall be construed to liu1it or 
restrain the exercise of Her 
fajesty's prerogative in author- 
izing, and not withstanding this Act, and any other ,...\.ct or 
Acts passed in the parliament of Great Britain, or in the 
parliâment of the United I(ingc1on1 of Great Britain and 
Ireland, or of the legislature of the proyince of Quebec, or 
of the provinces of Upper or Lou-'er Oanada respectively, it 
. shall be lawful for Her !\lajesty to authorize the Lieutenant- 
Governor of the province of Canada to exercise and execute, 
within such parts of the said province as Her 1\lajesty shall 
think fit, notwithsta.nding the presence of the Governor 
,vithin the province, such of the p
\vers, functions, and 
authority, as well judicial as other which before and at the 
time of the passing of this Act were and are vested in the 
Governor, Lieutenant-Governor or Person adlninistering 
the government of the provinces of Upper Oanada and 
Lon'er Oanada respectively, or of either of them, and ,vhich 
from and after the said re- union of the said two provinces 
shall beCOIJJe yested in the Governor of the province of 
Canada; and to authorize the Governor of the province of 
Canada to assign, depute, substitute, and appoint any per- 
son or persons, jointly or seyerally, to be his deputy or 
deputies within any part or parts of the province of Canada, 
and in that capacity to exercise, perfOl"lll and execute during 
the pleasure of the said Governor such of the powers, func- 
tions and authorities, as well judicial as other, as before 
and at the tin1e of the passing of this Act ,vere and are 
vested in the Governor, Lieutenant-Governor or person ad- 
ministering the government of the provinces of Upper and 
Lower Canada respectively, and which from and after the 
union of the said provinces shall become vested in tbe 
Governor of the province of Oanada, as the Governor of the 
province of Canada shall deem to be necessary or expedient; 
provided always, that by the appointment of a deputy or 
deputies as aforesaid, the power and authority of the Gove- 
nor of the province of Canada shall not be abridged, altered, 
o's.G.c. 4 
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or in any way affected, otherwise than as Her 
lajesty shall 
think proper to direct." 
Sec. 59 of the same Act reads: 


" All powers and authorities expressed in this Act, to be 
given to the Governor of the province of Canada, shall be 
exercised by such Governor in confornlity with and subject 
to such orders, instructions and directions, as Her 
lajésty 
shall from time to time see fit to make or issue." 


The imperial enactment, 17 and 18 Vic., cap. 118 (1854), 
'which altered the Union Act, has no important reference to 
the powers of Governor. It defines the word " Governor" 
as comprehending the Governar, and in his absence, the 
Lieutenant-Governor, or person authorized to execute the 
office, or the fUIlctions of the Governor of Canada. 
'lit 
Of the numerous references made to the Governor of the 
late province of Canada in the statutes from the union 
till confederation, no detailed statement need be made here. 
They referto the necessary duties of the chief executive officer 
of the province, éntrusted with carrying on the government 
under the constitution. In one place we find hinl made a 
corporation sole-empowered to. issue proclamations, com- 
missions, &c. In 1845 an Act was passed relating to com- 
missions, in the first section of ,vhich it was enacted that 
on the demise of the Crown no new commissions need issue, 
but a proclamation continuing all public officers in their 
place should be sufficient. Section 2 is as follows :-" No- 
thing in the next preceding section shall prejudice, or in 
any way affect the rights or prerogative of the Crown, with 
respect to any office or appointlllent, derived or held by 
authority from it, nor prejudice, or affect the rights, or 
prerogatives thereof in any other respect whatsoever." 
Power is expressly reserved to Her 1fajesty in an Act passed 
in the same year to prorogue or dissolve the provincial 
parliament of Canada on the demise of the Crown. 
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The foregoing will give son1e idea of the statute law, on 
the powers of a Governor-General; and it is to this, rather 
than to anything else, that i'ecourse must be had in order 
to discover what are his powers, authorities and functions. 
Such prerogative rights of the Crown in England as are 
called personal rights of the sovereign, are conveyed to 
Governors of Colonies only by express delegation. rrhe 
royal commission and royal instructions generally con- 
tained the extent of these, and they are now virtually 
reduced to nothing. 


The Governor of a British colony is in general invested 
with royal authority, and is the representative and deputy 
of the British sovereign. The sovereign alone exercises 
tbe prerogatives of the Crown, and these royal rights and 
powers cannot be vested in two persons at the san1e time. 
They may and are, however, delegatèd to colonial Gover- 
nors eit
er by the charter govenunents of the colony or by 
the royal c01l1nlission and instructions, but only by express 
terms. rrhe fundamental rights and principles upon which 
the royal authority rests, and which are necessary to lllain- 
tain it, extend to the colonies. The Queen is sovereign of 
Great Britain and of the colon ies as well. She has per- 
petuity, and can do no wrong constitutionaHy within thp. 
British Dominions. The local prerogatives in England, 
unless by express grant, do not extend to the colonies; but 
it seelllS on good authority that the minor prerogatives 
and interests of the Crown lllay be taken up and dealt with 
by the colonial legislatures. Until tbat happens the pre- 
rogative in England prevails. (f) 


This occurred in Ontario where a Lieutenant Governor 
was, unless and until authorized by his legisla.ture, held in- 
capable of creating Queen's Counsel-the prerogative of 


(f) Chitty on Prerogatives of the Crown. 
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fountain of honor not being within his power under the 
British North America Act. (g) This prerogative is, 
however, vested in the Governor General, be being the 
Queen's representative in Canada, and he is competent to 
appoint Queen's Counsel. The law on the question of pre- 
rogative is laid down in Chaln1er's Opinions of En1inent 
Lawyers: 


"The prerogative in the colonies, unless where it is 
aLridged by grants, etc., made to the inhabitants, is that 
power over the subjects considered either separately or 
collectively, which by the common la\v of England ab- 
stracted from Acts of parlian1ent, and grants of liberties, 
&c., from the Crown to the subject, the I\.ing could right- 
fully exercise in England." 
The Cominon Law of England on the question of 
prerogative is, tberefore, the comn10n law of the colonies 
on that subject--unless where the charter or royal com- 
mission interposes to extend or restrict it--and this law is 
set out in 17 Edward 11., cap. I, a statute simply declaratory 
of the common law. The Governor-General is the repre. 
ientative of the Queen, and the Queen is part of our 
constitution. 'Vbatever rights are necessary or exerciseable 
in a colony must vest in him as royal representative, and 
it is not so obviously material that they are statutory rather 
than prerogative rights. 


The royal commission and royal instructions are now 
reduced to the most general terms, and contain no express 
delegation of any prerogative rights. In 1875 a corres- 
pondence began between Earl Carnarvon and 1\11'. Blake, 


(g) The judges of the supreme court appear to differ on this point with 
the law officers of the Crown in England. The latter are of opinion that 
any provincial legislature might authorize by statute the Lieutenant- 
Governor to make such appointments. An arrangement seems to ha.ve 
been entered into in this matter, between the federal and provinCIal 
authorities. See sess. papers, Canada, 1873, No. 50. Lenoir v. Ritchie. 
5 S. C. R. 575. 
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minister of justice, upon the commission and instructions 
to governors. The word colony was objected to and 
removed, and C ordinances' was deemed unsuitable to a 
government carried on by "law." The prerogative of 
pardon was for a long time in dispute but finally was left 
as all other matters to the Governor acting on the advice of 
his ministers. This correspondence is very interesting 
and may be seen in the sessional papers of 1876, and on a 
return made in 1879. Not only Canada but all the British 
Colonies owe a debt of gratitude to the distinguished minis- 
ter of justice ,vho successfully pleaded their cause before 
the Colonial Secretary on this occasion. See also the 
correspondence on the question of disallowance of legisla- 
tion, except on the advice of ministers. Sess. papers 1877, 
No. 89. 


'Vhen the Governor-General has dismissed one set of 
ministers, and is about to choose another, then, and then 
only, does he appear to stand alone under our constitution. 
Even in this case, the new ministry is responsible-the 
Crown is never responsible. The Crown is not supposed to 
have ministers unless it accepts their advice. Its indepen- 
dent judgment seems to be called into requisition when 
the question is, to what party shall the reins of power be 
entrusted. Once havil'lg made a selection, its acts are the 
acts of the new ministry-it is no longer on the Governor- 
General's advice, but on theirs, that the country is gov- 
erned. (h) 
So far as legislative powers are concerned, the Governor- 
General possesses only a negative voice. The Queen herself 


(11) Undoubtedly that theory is that the minister chosen by the King 
is himself responsible for every circumstance or act which led to his ap- 
pointment. This principle was established in the fullest manner: in 
1834, when Sir Robert Peel admitted his entire responsibility for the 
dismissal of Lord l\ielbourne, by King William IV., though it wasnotori- 
ous that he was in Italy at the time and had not been consulted on the 
matter.-Yonge's Constitutional History, Chap. 1. 
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cannot be said but by fiction to possess any such powers, as 
the first estate in parliament would seem to imply. A 
measure becomes la,v in England
 it is true, with her 
assent, but she ",'ould not now refuse her assent on a 
measure passed in Loth hQuses. The two houses of par- 
liament could send up a bill (1eposing her, or altering the 
succession, and she would be obliged to sign it ; and if one 
sovereign refused his or her assent
 another could be got to 
grant it. As a late vigorous, but rather rough and plain- 
spoken, writer puts it: "She must sign her own death- 
,varrant, if the two houses unanimously send it up to 
her. " (i) 
The Governor-General has in the reservation of bills a 
certain power, but beyond this and his instructions, and an 
undoubted right to refuse advice tendered by ministers, the 
principle of the British constitution leaves in him as the 
Queen's representative no positive legislative powers what- 
ever. 


1\11'. Todd considers that a Governor must be regarded as 
a representative of the crown, and as the en1bodin1ent of 
the monarchical element in a colony. He also regards 
. 
him as the source of all executive authority in a colony. 
But it is manifest that the Governor is not the source but 
the representative of executive authority in Canada. It 
may be otherwise in crown colonies, but certainly not in 
this Dominion. 


:, 


The duties of a Governor may be summed up in three 
heads: he must always act through advisers approved of 
by parliament; he must refrain from personal interference 
with the ministers in their direction of local affairs except 
to uphold the law or protect the people; and he must con- 
sent to all acts of government except in extreme cases. 


(i) Bagehot, on the English constitution. 
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The Duke of Newcastle as colonial secretary in 1862, 
wrote to the governor of Queensland in this way: "The 
general principle by which the governor of a colony pos- 
sessing responsible governll1ent is to be guided is this: 
that when imperial interests are concerned he is to consider 
hÏ111self the guardian of these interests; but in matters of 
purely local politics, except in extreme cases, to follow the 
advice of a ministry which appears to possess the confidence 
of the legislature. But extreme cases are those which can- 
not be reduced to any recognized principle arising in cir- 
cumstances which it is iIllpossible or unwise to anticipate, 
and of wbich the full force can, in general be estimated 
only by persons in immediate contact wjth them." (j) 


(j) See Todd, Parliamentary Govermnent in the Colonies, pp. 432, 4-10. 
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CHAPTER IV. 


THE PARLIAMENT OF CANADA-THE SENATE. 


Composition of the senate-LÜnited to 78-The three dirisions 
-Qualifications of a senator- H oztJ the seat bcconzes 
'facant-Title and precedence-Nurnber in the cabinet- 
Spea ker-QuOr'lt1n- PrÜ'ileges- The House of Lords- 
Additional senators-R1Ûe in such a case-Reason for a 
second cham,ber--llir. Snzith's 'fiew-Jfl". Todd's. 


THE senate or upper house is the second element in the 
parliament of Canada, and was composed of 72 members 
when first summoned at Confederation-24 from Ontario, 
24 from Quebec, and 24 from the 
Iaritime Provinces of 
Nova Scotia and New Brunswick. This number from the 
ßlaritime Provinces included their share in the senate 
whenever Prince Edward Island should be thereafter ad- 
mitted. This happened in 1873. 
In relation to the senate, Canada was deemed to consist 
of three divisions equally represented by senators selected 
from these sections. It is only in Quebec that the senators 
represent particular localities. 
Since confederation, in 1871, British Columbia has been 

 achllitted, and sends three members. l\Ianitoba, admitted 
in 1870, sent two members until its population, according 
to a decennial census, attained 50,000 inhabitants, and it 
now sends three; and when the population reaches 75,000 
it will be entitled to four representatives in the senate. 
The Territories are not yet represented. 'Vhen Newfound- 
land is admitted it will be entitled to send four senators 
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to the Canadian parliament. The Governor-General may 
recommend the appointment of three, or six senators, re- 
presenting equally the three divisions of Canada, and in 
case the Queen thinks fit, one or two may be appointed 
from Ontario, Quebec, and the 
faritime Provinces. 
The number of senators must never exceed 78, or after 
the admission of Newfoundland, of 82. There should be 
at present 78 members in the senate, the full number, On- 
tario sending 24, Quebec 24, New Brunswick and Nova 
Scotia 10 each, 1\Ianitoba 3, British Columbia 3, and Prince 
Edward Island 4. (a) 
The qualifications of a senator are as follows: 
(1) He shall be of the fnll age of thirty years: 
(2) He shall be either a natural born subject of the 
Queen, or a subject of the (
l1een natur\alized by an Act of 
the !)arlialllent of Great Britain, or of the parliament of 
the United l(ingdom of Great Britain and Ireland, or of 
the legislature of one of the Provinces of Upper Canada, 
Lower Canada, Canada, Nova Scotia, or :Kew Brunswick, 
be
ore the Union, or of the parliament of Canada after the 
unIon: 
(3) He shall be legally or equitably seized as of freehold 
for his own use and benefit of lands or tenements held in 
free and common socage, or seized or possessed for his own 
use and benefit of lands or teneU1ents held in franc-alleu or 
in roture, within the province for which he is appointed, of 
the value of four thousand dollars, over and above all rents, 
dues, debts, charges, mortgages, and inculllbrances due or 
payable out of or charged on or affecting the same : 
(4) His real and personal property shall be together worth 
four thousand dollars over and above his debts and liabili- 
ties : 


(a) In point of fact there seem to be 22 from Ontario, the same number 
from Quebec, 10 each from Nova 
cotia and New Brunswick, 4 from 
Prince Edward Island and 3 from Manitoba and British Columbia each. 
By the Act of 1887 the North-west TerritorÏEs are entitlEd to two mem- 
bers. 
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(5) He shall be resident in the province for which he is 
appointed: 


(6) In the case of Quebec he shall have his real property 
q llalification in the electoral division for which he is ap- 
pointed, or shall be resident in that division. 


The fir
t senators were sumrnoned by the Queen by war- 
rant under Her l\Iajesty's sign lllanual, and their names 
were inserted in the proclamation of the union in 1867. 
Such persons as were called thereafter, and such persone 
as shall be called, to the Senate, 'V6re and shall be, by the 
Governor-General, in the Queen's name, by instrument 
under the great seal of Canada. 
A senator, subject to the following provisions, holds his 
seat for life. . 


He may, by writing under his hand, resign his place in 
the senate. 


His seat becolnes yacan t- 


(1) If for two consecutive sessions of the parlialuent he 
fails to give his attendance in the senate: 
(2) If h6 takes an oath or makes a declaration or ac- 
knowledgment of allegiance, obedience, or adherence to a 
foreign power, or does an act whereby he becomes a subject 
or citizen, or entitled to the rights or privileges of a subject 
or citizen of a foreign power: 


(3) If he is adjudged bankrupt or insolven
, or applies 
for the benefit of any la,v relating to insolvent debtors, or 
becomes a public defaulter: 
(4) If he is attainted of treason, or convicted of felony 
or of any infamous crime: 


(5) If he ceases to be qualified in respect of property or 
of residence; provided that a senator shall not be deemed 
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to have ceased to be qualified in respect of residence by 
reason Qnly of his residing at the seat of the government 
of Canada while holding an office under that governnlent 
requiring his presence there. 


Any vacancy in the senate resulting fron1 resignation, 
death, or otherwise, is filled by the Governor-Gel1eral's 
appointment of a fit and qualified person to fill the vacancy. 


Any question arising as to the qualification of a senator, 
or to a vacancy in the senate, shall be heard and deter- 
mined by the senate. 
No senator is capable of being eJected, or of sitting or 
voting as a member of the house of commons. 
No Ontario senator can be a rnen1ber of the local legis- 
lature of that province. 
Every senator before taking his seat in the senate must 
take and subscribe before the Governor-General, or some 
person authorized by him, a prescribed oath and declara- 
tion. 


A senator is entitled to be styled honorable so long as he 
is a Inember of the senate, and no longer, and he ranks 
fourth in the precedence assigned to persons in Canada. (b) 
A member of the senate may be a member of the ministry 
of administration; and if his duties require him to live at 
the seat of governlnent, it is not necessary that he should 
reside in his own province if appointed out of Ontario. 

Ir. Todd says: (c) "Following the practice previously 
observed from the first introduction of responsible govern- 
ment into the old province of Canada, it has been customary 
that two members of the cabinet should have se
tB in the 


(h) See table of precedence hereafter. 
(c) Parliamentary government, page 48. 
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upper house to take charge of public business therein, and 
generally to represent the administration of the legislative 
councilor as it is no,v termed the senate. It is understood 
that less than two members would not suffice; and upon 
the fonnation of the present administration in November, 
1878, the number was increased to three, the speaker of 
the senate being for the first time since confederation, made 
a cabinet minister." 


The senate is summoned to Ottawa, the seat of govern- 
ment, at the same time as the commons is convened. The 
speaker of the senate is appointed by commission under 
the great seal by the Governor-General, and must be a senator 1 
though the analogous course in the house of lords in Eng- 
land, as was observed, is not followed in this particular. 
There the Lord Chancellor is ex ojlicio speaker in the lords, 
and is keeper of the Great Seal, but is not necessarily a 
peer of the realm. 
He presides over all the deliberations of the senate except 
when they are in committee of the whole; he decides ques- 
tions of order. He addre
ses the senate from the floor of 
the house and not from the chair, he has a vote in every 
case and votes before the other senators. They do not 
address him, though he occupies the chair in the senate, 
but tbey address the rest of the senators. .Any intemperate 
or offensive languagè is dealt with by the senate, ,vhich 
l11ay censure the delinquent, and may also interfere to pre- 
vent quarrels between senators. He reports the speech of 
the Governor-General and inforuls the commons of the 
necessity of the election of a speaker. 


Fifteen l11embers, including the speaker, forin at present 
a quorU111 for the transaction of business. Questions are 
decided by a majority of votes; and when these are- equal, 
the motion or bill is lost, or deen1ed to be in the negative. 
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The privileges, immunities and powers of the senate and 
its members are left to be defined by the parliament of 
Canada, but they ll1ust never exceed tbose held by the 
English house of commons and its members at the time 
the parliament of Canada so defines them. (d) 
The rules of the house and tbe procedure will be briefly 
adverted to hereafter. 


All bills n1ay issue in this, or in the house of comn10ns 
indifferently, (e) excepting ll10ney bins, which must origin- 
ate in the commons. Bills of a judicial nature, sucll 
as divorce bills, etc., and bills referring to the rights and 
privileges of the senate, would, following the analogy of 
the practice in the upper house in England, have their 
commencement properly in the senate. 


, 


The senate does not appear to possess any other functions 
than those of a branch of the legislature, or law-making 
machinery of the state. In England the lords possess 
judicial functions, as well as legislative ones, and their 
house is the highest court for deciding cases referred to it 
from the English courts. 
Such frequent reference has been made to the house of 
lords that a few words may be said here of this body, in 
order to contrast it with the senate of our own country. 
In England the house of lords is the aristocratic element 
of parliament, and cOllsists of lords temporal-that is, lay 
nobletnen or peers-and lords spiritual-that is, arch- 
hishops and bishops. The temporal lords are called peers 
of the realm, and when of full age, and not imbecile, are 
entitled to sit in the house in virtue of their titles and 
ancient rights. 


(d) See next chapter on the Commons as to the privileges of members. 
(e) The senate alone, apparently, takes the initiative in divorce bills. 
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The lords are in number rather nlore than two-thirds of 
the commoners. A part of them have judicial as well as 
legislative functions. A special portion of them-all dis- 
tinguished lawyers, or judges, form the appellate court of 
the house of lords. 
Iany of theln are members of the 
judicial c0111mittee of the privy council, ,vhich is the highest 
appellate court in the empire for the colonies. 


, 
There are five orders of peers-dukes, marqui!?es, earls, 
viscounts and barons. 'fhis is their rank in tlH:: order of 
precedence, but they all sit in the house as barons, that is, 
as possessing a barony or landed estate. The bishops now 
sit in the house in virtue of their estates, and not in respect 
of their clerical dignities. They rank before barons and 
after viscounts, and are lords of parliament, though not 
peers of the realm. The spiritual lords nun1ùer thirty- 
the lay lords or peers vary bebveen four and five hundred. 
This numùer is maintained by the eldest sons of peers suc- 
ceeding to their fatherH' titles" and also by the crown 
creating peers by patent of nobility. The crown is not 
limited to the creation of any certain number of peers, when 
a collision happens between the lords and commons, but 
the popular element-the commons-suggests the appoint- 
ment of as many as are necessary. 


The house of lords in England n1ay be said to be prac- 
tically under the control of the C0111mons. It has the 
power to delay bills, and power to amend thern in most 
cases, but it has no other powers. Its political character 
can be changed by the creation of ne'v peers, to make it 
accord with the ruling party in the comlnons, and so it 
cannot stand out against them. 'Vhen the commons has 
made up its mind on any measure the lords are powerless 
to resist. As Bagehot says, their veto is :-" "\Ve reject 
your bill for this once, or these twice, or even these thrice, 
but if you keep on sending it up, at last we won't reject it." 
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The senate of Canada has larger powers than these. It 
not only can delay legislation, as it very wisely. did in the 
Insolvency Bill of 1878, but legislation cannot be got with- 
out it. It cannot vote the supplies, but it can vote against 
the supplies, and put a stop to all government, as the 
analogou
 body, the legislative council, foolishly did in 
Quebec in 1879. Its political con1plexion cannot be 
altered by the addition of new men1bers because the n1axi- 
mum number is fixed at 78 for the present provinces, and 
that number may now be reached. It is not controlled by 
the commons in a sense, but it follows the commonS-as the 
l,est expl
ssion of public opi
 io"'ï1;" it lllust he harmonized 
with them by adn1inistration in accorrlance with their 
VIews. 


Any difference between the commons 'and senate here is 
not so easily adjusted, or rather will not be whenever such 
a contingency arises. Six members added to the senate 
Inay not be sufficient to ìïîãke it accord witn the majõrity 
in the commons. In 1874 six meillbers were recommended 
to be appointed, but Earl l{imberley suggested that the 
crown should take no action until a difference had arisen, 
and that the creation of new members would supply n 
remedy in the event of an a.ctual collision. (f) Our senate 
is in this respect differently situated from the upper house 
in England, and its peculiar constitution 111ay some day 
give rise to a deadlock in the government. 


The senate was intended to be composed of men of 
wealth and stake in the country who were superior to party 
and heedless of local or interested claims. It was thought 
that to be answerable to constituents 'was frequently to be 
obliged to pander to their whims-to legislate for their 
special interests. This, it was hoped ,vould be obviated by 


(I) Senate Journals, 1877, page 130. 
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appointments by the crown of persons whose own interests 
would suffer when their country's suffered; and that the 
good of the country ,vonld, even for selfish motives, if for 
no other, be promoted by then1 as being largely mixed up 
with their own individual prosperity. A second house \vas 
needed to prevent hasty or inconsidera te i
gislation-a 
house wherein the largely increasing legislation - f
 the 
provinces could be participated in and matured. It was 
expected to elicit the sober second thought of the people. 
It was felt also that some equipoise 'was needed to main- 
tain the balance of the constitution. 
1\11'. Goldwin Smith, writing of the senate and of tbe 
patronage 0f the prinle minister in Canada in regard to the 
appointn1ents to it, has the following: 


" He" [the premier] "non1inates for life the men1bers of 
the upper house of the legislature, whereas in the United 
States the lnembers of the senate are elected by the legis- 
lature of the state which they represent. The result of 
this theoretically conservative arrangement in Canada is 
practically the reverse of conservative. A nominee senate, 
without even a basis of landed wealth, such as is possessed 
by the house of lords, or any guarantee either for its reason- 
able agreement with public opinion or for its independence of 
governll1ent influence, has not, nor does it deserve to have, 
any sort of authority. The consequence is that, whereas 
in the United States power is really divided behveen the 
two houses, and the senate, with perfect freedonl, controls 
and reverses the acts of the popular house, in Canada 
IJower centres entirely in the comn10ns. The senate is a 
cipher; it initiates nothing; it adjourns till bu sin ess comes 
up to it fron1 the comn10ns, and only shows that it is alive 
about once in each session by the rejection oísome secondary 
bill. The salaries which the country pays to sen ato r
are 
siInply \vasted, and the community is led to repose in the 
belief that it has a conservative safeguard where it has 
none. It is true that the institution can scarcely be said 
to have had a fair trial. The patronage has been for the 
most part in illiberal hands, and has been systematically 
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used for the objects of party or for narrower objects still. 
The framers of the constitution, the British statesmen who 
took part in the work at least, probably had a vision of an 
assembly representing the great interests and professions 
and eminence of all kinds, such as might have commanded 
the respect of the nation. They, at all events, did not 
mean that places in the legislature should be used as part 
of the bribery fund of faction and as inducements to spend 
llloney in elections. But it is l110re than doubtful ,vhether, 
where the basis of government is popular election, real 
pO"'êr can be conferred on any body whicb bas not an 
elective titJe." 


1\11'. Todd, in his "Parliamentary Government in the 
Colonies," says: (g) 
" A nominated upper chamber, though undoubtedly pre- 
ferable in certain respects to an elected body, constitutes 
no efficient or effectual check to denlOcratic ascendancy. 
And it is obviously not in this direction that we may expect 
to find the point of agreement which shall reconcile the 
conflicting claims of colonial legislative bodies. New South 
\Vales, the Don1Ïnion of Canada and Queensland severally 
possess a nOlllinated upper house, and yet difficulties similar 
to those which have so long agitated Victoria are not un- 
known in these colonies. . In Canada, the senate or 
upper houso have repeatedly exhibited an independent 
spirit, ann. the expediency of curbing their powers in respect 
to financial questions, has been mooted, at any rate by the 
party no,v in opposition." 


1\11'. Freeillan is especially favorable to a second cha111ber 
under a Federal system, because be says it is capable of 
representing therein the wants and wishes of the several 
states or provinces included "in the confederation in their 
separate standing. 


The senate is nominated in Canada because a second 
elective chamber would seen1 superfluous: because the 


(!J) Page 5
2. 
o'S.G.C. 


5 
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model of the upper house in England was kept in view, 
and because two houses of some character were deemed 
necessary. An elective second house would be a second 
commons, and would ask and require larger powers than a 
nominated senate. The choice in 1867 was between a 
nominated senate and no senate. 
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CHAPTER V. 


THE PARLI.o\.
IENT OF CANADA-THE COMMONS. 


l/ormer and present con
position of the COlnl1tOnS- Who may 
'not be l1te}}tbers
 JVho '1nay and 'who 1nay not vote for 
1ne11'l,bers-Election trials-Durat-ion of the COln1nons- 
Speaker-QlLoruln- Privileges of the house; of its l11eln- 
hers. 


THE bouse of commons is the tbird element in the parlia- 
ment of Canada, and was originally" composed of 181 
members, representing the four provinces as follows: 
Ontario, represented by ............ ... 82 mem hers. 
Quebec, "............... 65 " 
Nova Scotia, " .. . .. . . . . . . .. . . 19 " 
New Brunswick" ............... 15 " 


Of the provinces annexed to Canada since confederation 
the following is the representation: 
Prince Edward Island, represented by 6 lllembers. 

Ianitoba, " 4 ,. 
British Columbia," 6" 


Provision was made at the passing of the Confederation 
Aet for an increase of the number of members in the house, 
. but the proportionate representation of the four provinces 
comprising Canada in 1867 lllust not be disturbed by any 
Buch increase. The parliament of Canada has power over 
this increased representation. It was further prQvideJ 



52 


GOVERN:\lENT IN CANADA. 


that in 1871, when a census of the people was to be taken, 
an adjust::nent of the representation of the four provinces 
should take place in parliament. This gave rise to a 
representation tJf 206 n1ell1bers, and subsequently the 
number was increased to 211 as follows: 


011 tario. . . , . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 92 
Quebec ... . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 65 
New.Brunswick ........................ 16 

 ova Scotia.............................. 
1 
l\fanitoba ...... ... ... ... ... ... .. . ... . .. .. . 5 
Prince Edwarù Island ... ......... ... 6 
British COhUll bia .... . .. . . .. .. . .. . .. . . 6 


men1bers. 


" 


" 


" 


" 


" 


" 


In all .............................. 211 


" 


. To these must now be added as representing the North._
 
"\Vest Territories: 


Saskatchewan and Alberta, 1 each... 2 members. 
East and West Assiniboia, 1 Each... 2 " 


4 


" 


The different provinces are divided up into electoral dis- 
tricts, each of which returns a l11ember to the comU10ns on 
his having l"eceived a majority of polled yotes in the l"iding. 
The writs for the election of members issue out of the office 
of the clerk of the crown in chancery, and are usually but 
not necessarily addressed to the sheriff or registrar as 
returning officer in the electoral district. A day for the 
nomination of candidates and the day and place for holding 
the polls are then appointed. Each candidate 111Ust deposit 
$200 with the returning officer to apply towards the pay- 
ment of election expenses. The candidates need have 110 
real property qualification, but must be either natul'al 
born or naturalized subjects of the Queen. 
o me1l1ber of 
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the senate of Canada or of the provincial legislature of 
Ontario is eligible to sit in the commons. 


The follo\ving classes of persons are ineligible as me
bers 
of the commons : 


(1). No person accepting or holding any office, commis- 
sion or employment, permanent or temporary, in the service 
of the government of Canada, or of any of its officers, at the 
nomination ef the crown to which is attached any fee, any 
salary, \vages, allowance, emolument or property of any 
kind, shall be eligible to sit or vote as a member of the 
COl'nmons. 


- . 
(2). No sheriff, registrar of deeds, clerk of the peace or 
county attorney can be a member. 


(3). No contractor directly or indirectly, except a con- 
tractor for a loan of money or securities to the government 
after public competition. But members of Her 
Iajesty's 
privy council, holding offices of state in Ottawa, are not 
ineligible. N or are militia officers, or men who receive 
their daily payor remuneration for enrolment, or the care 
of arms or drill instruction. 


:No senator or member of the local legislature of Ontario, 
even before the recent legislation ,vas eligible to sit in the 
COlllmons. 


Each member is allowed $10 per day ín a session under 
thirty days-if beyond thirty days, $1,000 and not more. 
He is also allowed, as are the senators, ten cents a mile 
going and coming by the nearest mail route, for mileage. 
The qualifications of voters are ranged under the follow- 
ing h.eads : 
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I-PEllS0NS ENTITLED TO VOTE. 


Every person shall be entitled to be registered, in any 
year, upon the list of voters for the proper polling district 
of any electoral district or portion of an electoral district, 
apd when so registered, to vote, if such person- 
(1). Is of the full age of twenty-one years and not dis- 
qualified or prevented by dominion law from voting, 
(2). Is a British subject by birth or naturalization, 
(8). Is the owner of real property, actually worth-if in 
a city-$800 ; in a town, $200; elsewhere, $150, 
(4). Is a tenant under a lease of $2 per month, or $6 per 
quarter, or $12 half-yearly, or annual rental of $20. 
(5). Is a bona fide occupant for one year before applying 
- to be put on the list of land valued as if he were owner. (3) 
(6). Is a resident and assessf
d for $300 income, 
(7). Is a farmer's son under certain circumstances, 
(8). Is son of an owner, other than a farmer, under 
sin1Ïlar circumstances, 


(9). Is a fishern1an owning real propérty, boats, nets, 
fishing gear and tackle, worth at least $150, 
(10). Is a life annuitant for at leaEt $100, secured In 
real estate in Canada. 


2-PERSONS NOT ENTITLED TO VOTE. 


(1). Judges of every court whose appointment rests with _, 
the Governor-General, 


(2). Revising-officers, returning-officers and election 
clerks; but a returning-officer can yote where there is a tie. 
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(8). Agents of candidates, counsel, attorney, solicitor, 
agent or clerk, who has received or expects to receive any 
sum of money, fee, office or place of emolument, or any 
promise, pledge or security for any of these. 
Very stringent provisions are enacted in regard to bribery 
and corrupt practices at elections; and when any candidate 
is returned, any voter may file a petition complaining of 
the undue return or undue election of a member, or of no 
return, or of a double return or unlawful act on the part of 
the person returned as member; and on notice of the pre- 
sentation of the petition being given to the respondent the ' 
parties can go to trial on the question, as provided by the 
Controverted Elections Act. These cases are tried by 
various courts in the different provinces, and an appeal lies 
therefrom to the supreme court at OUa wa. 


" 
All the elections, except in a few places, are now made 
returnable on one day, fixed by the Governor-General, and 
the various returning officers send in their returns to the 
clerk of the crown in chancery at Ottawa. Thither the 
members are SUll1nlOned by proclamation in the Canada 
Gazette, &t the same time as the sènate is assembled. Each 
member sits for five years, which is the duration of each 
parliament, unless sooner dissolved by the Governor- 
General. Twenty members, reckoning the speaker, forrn a. 
quorurn for the transacting of business. 'rhe member:-; 
themselves elect their speaker at the first sitting, and he 
continues in office during that parliament, unless a vacancy 
occurs. '\Vhen a vacancy occurs in the office of speaker 1 y 
death, resignation or otherwise it is filled by the house, ill 
the same way as a speaker is originally appointed. 


The speaker receives a salary of $4,000, per annum and 
has very important duties to perform. He presides at all 
meetings of the house but has no vote except when there is 
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a tie. In his absence there was a provision that he lllight 
call on the chairman of comll1ittees to act as deputy 
speaker. But for some two sessions past the house follow- 
i
lg the English practice has appointed a deputy speaker 
'who takes the chair in the speaker's absence. At the 
dissolution of a parliament the speaker is deemed for 
certain purposes to retain the position until a new speaker 
j s chosen. 
The reports of judges in respect of contro\-erted elections 
are made to the speaker and he gives orders for the issue 
of new writs. 1\len1bers who resign their seats inform tbe 
house through him and he proceeds in the same way to 
have the vacancy filled up, ,vhether it be caused by death 
or acceptance of office, or as the case may be. It is through 
him that the privileges of the house and its members are 
clailned at the opening of each parlialllent, he announces 
and 14eads the message from the Governor-General, and he 
presents the supply bill with the usual formula shewing 
that the commons are the important factors of parliament 
in that respect. He has charge of the decorum of the 
house, reprimands men1bers when necessary, and may 
llame a member for any breacb of parliamentary etiquette. 
He states motions and their amendments, signs yotes and 
proceedings, receives messages from elllinent persons and 
from the upper bouse, with a variety of other duties apper- 
taining by custom to or Ünposed by regulations on his office. 
He has charge of the officers and clerks in attendance on 
the house, fills vacancies therein, and fixes salaries of new 
employees. Both speakers have to àeal with the library of 
l)arliament, and during the session no person except the 
Governor-General, the merebers of the prÏ\'y council and 
of the senate and COlnmons, and the officers of both houses 
can resort thither unless under authority from one of the 
speakers. The house of commons is summoned by instru- 
ment, under the great seal of Canada, in the Queen's name, 
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by the Governor-General, at the same tÜne with the senate. 
Each member of the commons must take the oath of 
allegiance, as a senator does, before ta}dng his seat in the 
house. \Vhen a vacancs occurs in the commons it is filled 
by the issue of a new writ, from the office of the clerk of the 
crown in chancery, for the election of a member for the 
unrepresented constituency. 


The privileges, immunities and powers of the cornmons 
and its men1bers like those of the senate and its members, 
are such as may be from time to time defined by the 
parliament of Canada, but they must neyer exceed those 
held, enjoyed and exercised by the COm1110nS of England 
or its Inembers, at the tÜne such defining act is passed 
in Canada. The eighteenth section of tIle. Confedera.. 
tion .Act being somewhat ambiguous, an amen(Jing Act 
was passed at \Yestminster in 1875 called The Pa1'lianwnt 
of Canada Act, 1875, to put beyond doubt that section. (a) 
Otherwise it may have been construed that the privileges, 
etc. of the senate and comn10ns in Canada were to be those 
of the commons in England in the year 1867, and not the 
year in which any Act of parliament of Canada was paEsed 
defining such privileges, immunities and powers. No Act 
has been passed by the parliament of Canada in reference 
to this matter. 


TherE' is a law and custom of parliament in England 
fanning part of the common law of the land; the priv- 
ileges of parliament whicli it affords are large and in- 
definite and properly left indefinite, like the definition of 
fraud so that no new case not within the line of priv- 
ilege can be devised "under the pretence thereof," as 
Black3tone says, "to harass any refractory In ember and 
violate the freedom of parliament." Every political in- 


(a) 38-39 Vie. (Imp.) cap. 38. 
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stitution, whether invested "with the authority to make 
laws or to explain and enforce them must of necessity 
possess all the powers requisite to ensure the purposes for 
which it was created." It might remove or exclude or 
expel a member. It can con1mit for contempt till the 
close of the existing session, but no longer. 
The house of commons has the sole right of beginning 
the grants of aids and supplies, and of directing and 
limiting the ends, purposes, considerations and qualifica- 
tions of such grants, without the upper house having the 
power to' aJter or change them. They can enforce at any 
time the standing order to prohibit their speeches and 
proceedings from being published. 
The members themselves are privileged from arrest for 
forty days after every prorogation, and for forty days ùe- 
fore the next appointed meeting, and after a dissolution for a 
reasonable time to return home. (b) This does not apply to 
treason, felony, and many other charges of a less grave 
nature. There is an ancient privilege of exemption from 
serving on juries or attending as witnesses; but in the 
latter case, the house gives leave if the public business 
will not suffer ùy it. There is freedom of speech and 
freedom from libellous attack. The privilege of frank- 
ing was said to have the same limit as that of arrest. It 
was the right of sending a certain number of letters daily 
through the post office, whether the house be sitting or 
not. (c) l\Iembers have the right to enter their dissent or 
remonstrance in the journals of the house. 


(b) Eundo, ...11orando, ct propria. lledeundo. 
(c) This was denied to the Legislature of Upper Canada in 1837. 
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CHAPTER VI. 


THE QUEEN'S PRIVY COUNCIL FOR CASADA. 


Who a're privy councillors and 'Who cabinet cO'llncillo7's- 
Oath and office and duties-Number-Portjolios--Car'l.Y 
on ad1ninistrative governn
ent u:ith approval of pa'l"lia- 
ment-Cabinet questions-Relation to executive and to 
legislatu1'e-Priry council a peculia1"Zy British institu- 
tion. 


THE privy council of Canada, as in England, is assumed 
to be tbe past and present advisers of the crown. Privy 
councillors are chosen to aid and ad vise in the government 
of Canada, and are summoned by the Governor-General to 
advise and assist him in every way that good councillors 
should do. Ex-cabinet ministers since confederation, are 
said to be men1bers of the privy council, n1erely as honorary 
n1embers and in analogy to the English custom; hut what 
is generally understood by the term is the acting llJinistry 
for the time being. (a) This is known here and in Eng- 
land as the cahinet or privy council. The nominal priyy 
councillors who a
e not supporters of the ministry take no 
part in the government. They are members of the privy 
council not of the cabinet. They are styled" honorable" 
for life and rank next after the judges of law and equity. 
All the privy councillors are sworn in as such on accept- 
ing office, and are chosen for life; that is, they are liable 
to he eumllloned at any tilne to take part in forming a 


{(I,) There are at pres'3nt 3-1 memb3rs of the privy council who are 
not members of the cabinet. 
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governlnent. In order to be a Inember of the governnlent 
a privy councillor, if not a senator, must have a seat in the 
commons. An acting minister must be in either house, 
but he cannot be a member of both houses at the saIne 
tinle. A nlelnber of the privy council may be a member of 
the cabinEt and yet have no portfolio in the government; 
that is, may not be the head of any of the departments of 
state, but he is equally answerable with his colleagues to 
. the house of commons or to the senate for the conduct of 
the public affairs of the Dominion. The government as a 
body is responsible for all acts of its ministers whether they 
have portfolios or not. 
The cabinet, or lllinistry, is now composed of fourteen 
, members; thirteen of these have charge of the different 
c1epartInents into which the work of governing the countr
. 
is di vided, and one is president of the coul1cil, or without a 
portfolio or departlnental office. The practice now prevails, 
as has already been pointed out, of having two of the 
cabinet nlinisters selected from members of the senate. 
(See chapter on the senate.) The duties of the ministers 
having c
arge of departments are laid down by Act of 
parliament, and they are obliged to report annually to 
parliament as to the matters under their control. This 
most important part of the management of public affairs 
is called adllliniEtrative governll1ent and will be funy 
detailed hereafter. The nU111ber of cabinet ministers since 
1867 has been thirteen, but the nU111ber was increa5ed in t 
1873 to fourteen, two ,vithout portfolios. Only one minister 
is at present without an office. 
Besides the individual duties of the ministers, the privy 
council; as a body, has very important powers and duties. 
It advises the Governor-General, it may be safely said, 
upon all his official acts, and it, and not he, is respon- 
sible for all parliamentary enactments, all proclamations, 
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all orders in council, directing enquiries in public matters, 
taking action in unforseen emergeccies, and advising in 
all matters done officially by the Governor-General in 
council and out of it. One of its mernbers, tbe minister of 
justice, takes the place of the crown la-w officers in England 
at least for a large part of the work of advising tbe 
crown. 


As advisers of the crown, they must see not only that 
the parlialnent of Canada keeps \vithin its due limits, but 
that the provincial legislatures do not transgress their con- 
stitutional bounds in legislation or otherwise. They advise 
the Governor-General of the proper persons to be Lieuten- 
ant-Governors of the provinces and suggest their removal 
when the gravity of the case may require it. They are, in 
short, responsible for the legislation passed in parliament, 
or pernlitted, or omitted to be påssed ;
 for the due execution 
of the la\vs, whether done under their own supervision in 
the department of state or otherwise; and with them rests 
the appointn1ent of judges for the construction and inter- 
pretation of the laws, when enacted. In this country they 
are themselves relieved from any judicial functions, as there 
is 110 such thing as a judicial comlllittee of the privy council 
in Canada, as a court of appeal. The occasion does not 
arise for sin1]ar duties to the judicial comn1Ìttee of the 
privy council in England, as the latter entertains chiefly 
appeals fron1 the colonies. The judicial comn1ittee of the 
privy council in England detennines all matters that can 
come judicially before the Queen; amongst others, it 
decides all n1atters of colonial reference, and is the ultimate 
l"eSort of a colonial subjE::ct, on añ appeal from the laws of 
his own colony. The privy council in Canada can refer 
certain matters to the supreme court at Ottawa, as will be 
noticed hereafter; but it does not form a court and has 
no judicial powers or duties. 
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The duties of the privy councillors, as defined by their 
oa.th of office, are to serve her Majesty truly and faithfully 
in her council; to keep secret all matters treated, debated 
or resolved in the privy council from all persons outside of 
that body; and if the matter refer to any member of the 
council concerning his loyalty and fidelity, then it must not 
be disclosed to that melnber until th
 Queen's pleasure be 
known in that behalf. They must in all things faithfully, 
honestly and truly declare their Illind and opinion to the 
honor and benefit of Her 
Iajesty; and in general be vigi- 
lant, diligent and circumspect in all their doings touching 
the Queen's affairs, as good councillors should be. (ll) 


The proceedings of the privy council are secret, or sup- 
IJOsed to be so, and the council is presiòed over by one of 
its lllembers called the president of the council. The 
Governor-General is not often present; on exceptional 
occasions he presides. The practice was reported to Eng- 
land to be that the questions of state are discussed by the 
council and by the first minister, and reported to the 
Governor-General. 


Complete harmony of action IS required among tbe mem- 
bers of the government when what are called "cabinet 
questions" arise. If any member of the government fails 
to agree with the views of the council on such questions it 
is his duty to resign. On these questions the government 
of the day stands or falls together. 
Ieasures initiated by 
Inelllbers of the governlnent are not necessarily Ineasures 
upon which, if the ministry are defeated in the C01l1mons, 
it would be tbp,ir duty to resign. But if the ministry make 
any question, otherwise not a government measure, to be 


(b) These functions of the privy council are exercised by the cabinet 
council; but the oath taken by each privy councillor on his accepting 
office would oblige him to be mindful of these duties during his life-time, 
his appointment la.sting during that period. 
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such, then their defeat on that would give rise to votes of 
want of confidence, which, if successful, would necessitate 
a change of ministry-a new set of cabinet ministers. 
The cabinet council is, therefore, a fluctuating body, 
which, besides being the choice of the crown, is also the 
ehoice of the two houses of parliament. The cabinet, on 
one side, t!tkes its origin in the two houses of parliament, 
chiefly in the commons, and on the other side, it exists and 
acts in the executive. It is well defined as the connecting 
link between the legislative and executive authority. For, 
although in theory the Queen is the executive, the privy 
councilor government is the real executive. The other 
is a fiction perpetuated in England but none the less a 
fiction. The Queen, or Governor-General in Canada, is 
the executive, does every thing, it is true, but does it be- 
cause the privy council advises it to be done; and without 
such advice nothing is done. 


The privy council is a committee of the house of parlia- 
ment, acting by its authority and enlpowered to carryon 
the government. Its aim is to please the senate and com- 
mons. So long as it does that it cannot displease the 
crown. It is the agent of the people, and when the people 
are satisfied the crown is satisfied. The crown makes no 
choice till the cabinet has lost the confidence of the people, 
it then discovers the people's choice, and Relects him 
as leader-as prime minister. Our constitution does not 
admit of the supposition that the crown will choose anyone 
not the choice of the people. This is not saying but that 
the crown has certain abstract rights; but these 111ay be 
said to be obsolete and disused in England, and without any 
practical application in this country. The cabinet council, 
the premier, in effect, governs the people; and the people, 
and the people only, have to say of what party or persons 
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the cabinet is to be composed. 
and is their choice by right. 
cut interfering. (c) 
\Vhen a ministry resigns, the crown stands alone with no 
adviser known to the constitution. Its first step taken 
to,vards the formation of a ne,v ministry is one taken on 
advice. A llle1nber accepting the position of leader of a 
new govenul1ent is by the theory of the constitution advis- 
ing the Gúvernor-General to that step. The new leader 
advises by accepting. 


It is their loss or gain, 
The crown approves witlL 


Probably the only instance in which a Governor must 
act on his OWII independent advice is when he conceives for 
the n10111ent that the policy of his present advisers is not 
such as the country would uphold if the elective branch 
were dissolved and the country left to decide the question. 
This new nJÎl1istry would, how eyer, haye to shoulder the 
responsibility of this extraordinary course. 
This, howe".er, may not happen, with a series of GOY- 
e1'nors, in the space of a century. His 111inistry for the 
time being, represent the people; and it is more reaSOl
- 
able that he should talie their ad vice than that they tak'e 
his, and the responsibility of it, at the same time. They 
cannot avoid the responsibility; and they would be ridicu- 
lous and inconsistent in saying the advice was not theirs, 
but was the Goyernor's. He is not responsible to the 
people, but his 111inistry is ; and it is generally better for 
the people to have a Governor who will follow his advisers
 
than to have one looking for advisers. In the ordinary 
course of events, there could be no hesitancy in preferring 
the ad vice of a responsible ministry to that of an irrespon- 
sible Governor. 


(c) See Chap. III. ante on the undoubted power of the Governor-Gen- 
eral to dismiss one set of cabinet ministers and select another. 
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The people decide at the polls who is to rule them for a 
term of years at a tiIne. Their choice may have been un- 
fortunate, but there appears no way of recalling it, unless 
the Governor fancies he can safely dissolve the house on 
the strength of what he believes the public sentiment to be. 
This may sometimes be necessary and expedient; but it is 
a dangerous experiment, and appears to be contrary to the 
spirit of the British constitution in modern times. The 
crown is satisfied ilt the choice the people have made in 
the last election-it does not speculate, as to what choice 
they may make in the next election. 
The fact is, that some set of ministers must take the 
responsibility of every official act of the Governor-General, 
either the outgoing or incoming ministers, and this applies 
to a change of government as well as to all other acts. 
The llloment anyone accepts the leadership, he tenders 
advice as to the choice. 


The privy council is an institution peculiar to the Eng- 
lish form of government. There is nothing at all similar 
to it ín the United States. The constitution of Canada has 
provided for its existence in the government of this country 
by an express section (11.), and the executive is aided and 
advised by it. It is probable that the 17th section which 
creates a parliament for Canada, would of itself have been 
sufficient to bring with it a privy or cabinet council, as the 
mode of government peculiar to the imperial parliament. 
It is the feature of all others that suggests the prin- 
ciples of the British constitution. Following the declara- 
tion as to executive power in the early part of the Act, it 
precedes the provisions as to a parlian1ent. Those who 
drafted the Act of Union were determined that the federal 
side of the constitution was not to absorb the principles of 
a monarchy and the characteristics of parliamentary gov- 
ernment. Government under the federal system in the 
o's.G.c. 6 
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Aluerican union is not conducted by a committee of both 
houses, such as is the Queen's privy council; the executive 
power is vested in the President of the United States, and 
be really holds and exercises it. He is not appointed to 
office as is the Governor of Canada, he does not hold it by 
virtue of hereditary right as does the Queen of England, 
he is elected by the people for a term of years; he has large 
powers of veto, he has no constitutional advisers who pre- 
vent him from going wrong; he is entrusted with large 
powers, and he has to bear the responsibility of using them. 
On all these points the government of Uanada is modeled 
on other principles and the constitution has put at rest 
any controversy regarding them. The machinery and 
l)rocedure of government in Canada is indisputably British; 
and the existence of a privy council is one of the best 
evidences of that fact. 


,II 
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CHAPTER VII. 


THE PRIVY COUNCIL.-DEPART1\fENTAL ADMINISTRATION AT 
OTTAWA. 


J.linisters 'With ]Jortfoliv.r;-Salaries- pozcer of in:cestigation- 
,Department of justice, powers, duties, otficers-Fi'nance 
revenue, currency, banks-Agriculture, ilwmigration, 
lnanllfact'llres, patelJt office, copyright, statistic.r;-Secre- 
tary of State, 'lcrits, cOlll1nissions, proclan
ations, lV. 'fV. 
1JlOllnted police-lJ,I(1rine and fisheries, pilots, light 
houses, shipwrecks-Militia and defence, classes of 
1Jlilitia, districts, exeJnpiions, pensbons. 


ATTENTION will no\v be directed to the individual duties of 
ministers of the cabinet in the departmental work of 
government at Ottawa. The task of administering the 
public affairs of Canada is divided into fifteen depart- 
ments, each presided over by a minister of the crown; and 
each minister, by command of the Governor-General, makes 
an annual report to parliament of the affairs confided to 
his management. These reports and the other information 
issued by the government form the voluminous Blue Book 
literature-official information that is eagerly enquired for 
if DOt ready, and is very generally disregarded after it is 
issued. The substance of the ministers' reports is the work 
of the year in their departments and the manner in which 
they and their deputies and assistants have carried it out. 
J'arliament and the people see ho\v their work if: being 
done-how the country is being governed, and if this is 
not to their satisfaction the task may be assigned to 
another set of ministers. 
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The following are the departments in the Dominion 
Governmel1 t : 


1. The department of justice and attorney-general. 
2. The deparbnent of finance and receiyer-general. 
3. The department of agriculture. 
4. The department of the secretary of state for Canada. 
5. The department of militia and defence. 
6. The department of customs. 
7. The department of inland revenue. 
8. The department of the in.terior. 
9. The department of public works. 
10. The department of railways and canals. 
11. The post office department. 
12. The department of lllarine and fisheries. 
13. The department of public printing and stationery. (a) 
14. The department of Indian affairs. 
15. The department of trade and commerce. 
The president of the council sOll1etimes has no depart- 
Inent in the public service; he presides over the meetings 
of the pl'ivy council. 
Each minister is paid $7,000 per annum as compensa- 
tion for bis labor. The ministers in the different depart- 
ments at Ottawa are assisted by deputies and assistants 
who form the civil service of Canada. 
Any minister presiding over any department may appoint 
one or more commissioners to investigate and report upon 
the state and management of the business or any part of 
it in his department, or the official conduct of any person 
in his service. Very full powers are given to these com- 
missioners who may summon any person before them to give 
evidence on oath or take evidence by comn1Ìssion for the 
purposes of the investigation. 
(a) This department is presided over by the secretary of state, and the 
Indian affairs by the minister of the interior. 
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1. DEPARTl\TENT OF J"GSTICE. 


This department of the civil service is presided over by 
the minister of justice "for Canada, who is appointed by the 
Governor-General, by commission under the great seal, 
and who holds office during pleasure-that is, so long as 
the government, of which he is a Inember, retains office. 
The minister of justice is by virtue of his office attorney- 
general of Canada, and in this regard he is entrusted with 
the same powers and charged with the same duties, ,yhich 
belong to the office of attorney-general for England, by law, 
or usage, so far as the same powers and duties are appli- 
cable to Canada; and also with such powers and duties as 
belonged to that office, prior to 1867, in the provinces, in 
order that thE. provisions of the Confederation .Act n1ay be 
carried out by the government of the Dominion. 
He is the official legal adviser of the Goyernor-Gelleral, 
and the legal member of the privy council. He must see 
that the administration of public affairs is in accordance 
with law. He has the superintendence of all matters con- 
nected with the administration of justice in Canada, that do 
not fall within the jurisdiction of the provinces. He must 
advise upon the legislative Acts and proceedings of the 
provinces, and n1ust advise the crown generally upon all 
matters of law referred to him. He ad vises the heads of 
the other departments upon all matters of law connected 
with their departn1ents. He settles and approves of all 
instruments issued under the great seal of Canada, has the 
conduct and regulation of all litigation for or against the 
crown, or any public deIJartment
 in matters within the 
authority and jurisdiction of the DOlninion; and he may 
have to advise on other matters referred to him by the 
Governor in council. He has also the superinténdence of 
penitentiaries and the prison system of the Dominion, and 
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returns are made to him every year from penitentiaries, 
gaols, lunatic asylums and reformatories. 
The Governor appoints a deputy of the minister of jus- 
tice, who is charged with the performance of these depart- 
mental duties, under the minister. He has the control and 
management of the officers, clerks and servants of the 
departlllent, who are appointed by the Governor, and he 
lllay have other powers and duties assigned him by the 
Governor in council. He is now assisted by the solicitor- 
general of Canada. 
The minister of justice is a meillber of the treasury board. 
The attorney-geneJ;al of the province, and not the attor- 
ney-general of the Dominion, is the proper party to file an 
information when the complaint is not of an injury to 
property vested in the crown as repres(;nting the govern- 
lnent of the DOllliniol1, but of a violation of the rights of the 
public of the province, even though such rights are created 
by an Act of the parliament of the Dominion. (b) 


2. THE DEPART:\IENT OF FINANCE. 


This departmen t of the civil service is presided over by 
the minister of finance and receiver-general, appointed and 
holding office like the minister of justice and the other 
lllinisters of the crown. 
This department has the supervision, control and direc- 
tion of all matters relating to the financial affairs, public 
accounts, revenue and expenditure, of the DOlllinion, except- 
ing such of these matters as may be assigned to other 
departments, as customs, etc. 
The Governor-General appoints a deputy minister of 
finance and receiver-general, who is deputy head of the 
department and secretary of the treasury board. ]'01'- 


(b) Att'y-Gen. v. The Xiagara Falls International Bridge Co'y, 20 Gr. 34. 
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merly the auditor-general and an officer called the deputy 
inspector-general were officers of this department. A board 
called the treasury boård, consisting of the minister of 
finance and receiver-general, the minister of justice, the 
minister of customs, the minister of inland revenue, the 
secretary of state of Canada, and one other n1Ïnister, is a 
cornmittee of the privy council on all matters mentioned as 
belonging to this department-finance, revenue and ex- 
penditure or public accounts; and the board may call the 
attention of the council to any of these matters, or the 
council may refer any of them to the board. The board 
has power to require from any public department, board or 
officer, or other perl:ion or party bound by Jaw to furnish the 
. snme to the government, any account, retul'n, statement, 
document, or information which the board may think 
necessary for the due performance Qf its duties. By the 
word revenue in this department is meant revenue of the 
Dominion of Canada and all branches thereof, and all public 
lTIOneys, whether arising froIll duties of customs or other 
duties, or from the post office, or from tolls on canals, rail- 
ways or other public works, or fl'om penalties or forfeitures, 
or rents or dues, or other source whatever, and whether the 
money belongs to or is collected by the Dominion in trust 
for any province or for Great Britain. The Governor in 
council determines what officers are necessary in the col- 
lection of the revenue, divides up Canada into posts 
and districts for revenue purposes, and makes all necessary 
regulatIons for payment of and accounting for the revenue. 
No money is paid out of the public chest unless by cheque 
on some bank upon the warrant of the Governor in council, 
and signed by the minister of finance and receiver-general 
and countersigned by his deputy. 


For the more complete examination of the public accounts, 
and for the reporting thereon, the Governor-General may, 
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under the great seal, appoint an auditor-general of Canada, 
who holds office till removed by the Governor-General on 
the address of the senate and commons. He issues all 
cheques under the parliamentary appropriation, and unless 
in these cases no cheque of the finance minister shall issue 
unless upon his certificate. He certifies and reports as 
to the public accounts presented to parliament by the 
Ininister. 


This department has to deal with banks issuing dominion 
notes in place of their own, and also with the issue of 
dominion notes, and with the currency generally. 


All public moneys, from whatever source of revenue 
derived, shall be paid to the credit of the account of the 
minister of finance and receiver-general through such 
officers, banks or persons, and in such manner as the said 
minister from time to time, directs and appoints. 


'The denominations of Inoney in the currency of Canada 
are dollars, cents and mills,-the cent being one hundredth 
part of a dollar, and the III ill one tenth part of a cent. 


The currency of Canada is such, that the British 
sovereign of the weigh t and fineness now prescribed by th e 
la ws of the United l{ingdom, is equal to and passes current 
for four dollars eighty-six cents and two-thirds of a cent of 
the currency of Canada, and the half sovereign of propor- 
tionate weight and like fineness for one-half the said sum. 
All pubJic accounts throughout Canada must be kept 
in such currency; and in any staten1ent as to llloney or 
money value, in any indictment or legal proceeding, the 
same shall be stated in such currency: and in all private 
accounts and agreements rendered or entered into on or 
subsequent to the first day of July, one thousand eight hun- 
,dred and serenty-one, all SUIllS mentioned shall be under- 
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stood to be in such currency, unless some other is clearly 
expressed, or must, from the circumstances of the case, 
bave been intended by the parties. 
The deputy of the minister sballl{eep the accounts with 
the financial ag.ents of the Dominion in England anò with 
the banks paying or receiving public llloney, and accounts 
of money paid for interest on Canadian stock, debentures 
or other Canadian securities. He shall countersign all 
debentures and keep a debenture book, an interest book 
respecting them, and an appropriation book, and shall 
keep the public accounts of the Dominion, and have control 
and direction of its financial affairs, public accounts, 
revenue and expenditure under the minister. He prepares 
and submits to the ministers the public accounts to be laid 
before parliament. (c) 
The Governor in council may autl
orize the iBsue of 
Dominion notes to a specified amount, and such Dominion 
notes may be of such denominational values and in such 
form, and signed by such persons and in such manner, by 
lithograph, printing or otherwise as he from time to time 
directs, and such notes shall be redeelnable in specie on 
presentation at branch offices established in certain cities 
in Canada. 
The expression" specie" means coin current by law in 
Canada, at the rates and subject to the provisions of the 
law in that behalf, or bullion of equal value according to 
its weight and fineness. 
The amount of Dominion notes issued and outstånding 
at any time may, by order in council, founded on a report 


(c) The manner of dealing with this most important part of the public 
affairs in the finance department is too complicated to give even a 
general idea of its workings within a small space. The reader nlust be 
referred to Public Accounts A uclit Act, 1878, and its anlendments to see 
the former workings of this department and the duties of the board of 
audit, now superseded by later provisions. See also the Act of 18
7. 
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of the treasury board, be increased to, but shall not exceed 
twenty million dollars, by amounts not exceeding one 
IniJIion dolIars at one time, and not exceeding four n1illion 
dollars in anyone year: 


3. THE DEPARTI\IENT OF AGRIC"CLTURE. (d) 


This departInent is presided over by the 111inister of 
agriculture, who, with a deputy minister, has charge of the 
management and direction of the departnlent. 
The duties and powers of the minister of agriculture, 
extend to the execution of the laws enacted by the parlia- 
ment of Canada, and of tbe orders of the Governor in 
council relating to the following subjects, whicl1 are con- 
trolled anà directed by the department. 
1. Agriculture. 
2. Illln1igration and elnigration. 
3. Public health and quarantine. 
4. The marine and immigrant hospital at QnéLec. 
5. Arts and manufactures. 
6. The census, statistics and the registration of statis- 
tics. 
7. Patents of invention. 
8. Copyright. 
9. Industrial designs and trade marks. 
10. ExperÜnental farm stations. 
Any of these po\vers and duties 111ay be assigned to other 
members of the privy council by the Go\'ernor in council. 
and the same po\ver may also assign additional duties to 
the minister of 
griculture than those above enumerated. 
The minister is bound to make his annual report to both 
houses of parliaillent within t\vel1ty-one days after the 
comillencelnent of the session. 


(cl) See Act of 1887 D. chap. 12. 
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Each of the provinces has power to legislate in relation 
to agriculture within its own limits, and also in relation 
to immigration Ï1
to such province. The Dominion has 
power to legislate, in relation to these same subjects, in all 
or any of the provinces; and the provincial law takes 
effect so long and so far only as it is not repugnant to any 
Act of the parliament of Canada. These t,vo subjects of 
agriculture and immigration into the provinces are the 
only subjects in which Canada and the provinces have con- 
cl1rrentjurisdiction. Canada maintains immigration offices 
in Great Britain and in Canada. Arrangements are 
entered into by which the dominion and provincial govern- 
ments assist each other in this particular and conferences 
of the delegates of both governments are convened from 
time to tiIne in the office of this department. 11inute 
statutory regulations are made in regard to immigrants, 
quarantine, &c.; and the Governor in council is empowered 
to make regulations to carry out the quarantine Act or pro- 
hibit the landing of vicious immigrants, etc. (e) 


The minister of agriculture keeps a register of copyrights, 
in which proprietors of literary, scientific and artistic works 
or compositions may register the same under the copy

ight 
Act of 1875. The minister has power to make rules and' 
regulations and prescribe forms for this purpose. The term 
of copyright is for twenty-eight years, and may, under 
certain circumstances, be renewed for fourteen years after 
the expiration of that time. Two copies of the work are 
deposited in this offi ce, one of ,vhich is forwarded to the 
library of parliament. Notice that a copyright has been ob- 
tained must appear in the work itself in a prescribed form. 
The rules and regulations are laid down by an order of the 
privy council dated 7th December, 1875. (f) The regulations 


(e) See duties of the High Commissioner for Canada, infra 
(f) See Smiles v Bedford, 1 App. Onto 43ü. 


" 
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as to trade-marks and designs were laid down by statute in 
1879. Patents of invention and copyright may now be 
transferred to the secretary of state. 


The Ininister of agriculture receives returns of crImI- 
nal statistics every year up to .the 30th September from 
the proper officers of the courts administering criminal 
justice, and from wardens and sheriffs and justices of the 
peace; and records of the san1e are kept in his department. 
He receives also such returns as to the exercise of the pre- 
rogative of mercy as are furnished by the secretary of state. 
These statistics and returns are abstracted and printed 
yearly. 
The census shall be taken in 1891, and at the beginning 
of every tenth year thereafter. The details of the census 
shall be directed by the Goyernor in council; and this de- 
partment shall prepare all forms and instructions necessary 
for that purpose, and examine into the returns and records, 
and lay before parliament such abstracts and tabular re- 
turns s
ewing the results of the census as accurately and 
fully as possible. 
1'he minister of f!.griculture is, under the approval of the 
f Governor in council, from tÜne to time to collect, abstract, 
tabulate and publish the "ital, agricultural, commercial, 
crÏ1ninal and other statistics of the country; and he has all 
the necessary powers to provide hilneelf with all the proper 
officers and assistants for that purpose. Regulations as to 
contagious diseases in cattle issue from this departlnent 
by ol.der of the Governor in council. See Act of 1887, D. 
cap. 12. 


4. THE DEPARTl\lENT OF THE SECRETARY OF STATE OF CANADA. 


This department is presided over by the secretary of 
state of Canada and managed under his direction. The 


.. 
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Governor in council may -also appoint an "under secretary 
of state" and other necessary officers. 


The duty of this minister is to have charge of the state 
correspondence, to keep all state records and papers not 
specially transferred to othßr departments, and to perforln 
such other duties as may be assigned him. He is the 
registrar-general of Canada, and, as such, registers all in- 
struments of summons, proclamations, commis3Ïol1s, Jetters 
patent, writ and other instruments issued under the great 
seal and all bonds, warrants of extradition, warrants for 
removal of prisoners, leases, releases, deeds of sale, and all 
other inEtruments requiring registration. The deputy 
registrar-general of Canada, may sign and certify the 
registration of all instruments and documents required to 
be registered, and may issue certified or authenticated 
copies of these o!" any records in the office which n1ay be so 
required. 


The department of the interior now takes charge of In- 
dian affairs, of cro\vn lands being the property of Canada, 
of ordnance and admiralty Jands, and other public lands 
formerly entrusted to this department. The charge of the 
North-"\Vest mounted police was also transferred to that 
department, but is now in the Indian department. 


Tþe secretary of state reports annually to parliament 
within ten days after its commencement. 


The secretary of state has charge of the state correspon- 
dence with the provinces, as there is no\v no secletary of 
state for the provinces. 
The Act of 1887, cap. 12. D. must be read in connection 
with this department. (g) 


(g) See department of public printing and stationer). 
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5. THE DEP ARTl\IENT OF MARINE AND FISHERIES. 


The minister of marine and fisheries has the manage- 
ment and direction of this public department under his 
control. His deputy directs and oversees the other officers 
and servants of the department, and has general control of 
its business in the absence of the minister. 


The following are the matters within the control of this 
department, under any existing laws in reference thereto: (It) 


1. Sea, coast and iDland fisheries, and the management, 
regulation and protection thereof, and anything relating 
thereto; also the administration of any laws relating to 
pilots and pilotage, and decayed pilots' funds; 
2. Beacons, buoys, lights, light-houses, and their maIn- 
tenance; 


3. Harbors, ports, piers and wharves, steamers and ves- 
sels belonging to the Government of Canada, except gun- 
boats or other vessels of war; 
4. Harbor commissioners and harbor masters; 


5. Classification of vessels, examination of and granting 
of certificates to masters and mates and others in the 
merchant service; 


6. Shipping masters and shipping officers; 
7. Inspection of steamboats and boards of steamboat 
inspecti
n ; 
8. Enquiries into causes of shipwrecks; 
9. Establishment, regulation and maintenance of marine 
and seamen hospitals and care of distressed seamen, and 


(h) See Queen v. Robertson, 6, S. C. R. 52. 
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generally such matters as refer to the marine and naVl- 
g
,tion of Canada. 
Orders in council regulate the close seasons for fish in 
the different provinces, and are made on the recommend- 
ation of the minister of this department. 


The Governor in council may at any time, by proclama- 
tion, t.ransfer from this department to the department of 
public works the construction and repair of light houses. 


1. All harbors, wharves, piers and breakwaters con- 
structed or completed at the expense of Canttda, or other- 
wise the property of Canada, except only such as are on or 
connected with canals shall be under the control and 
management of the minister of marine and fisheries re- 
specting the use, maintenance and ordinary repairs thereof, 
the making and. enforcing of regulatio
s concerning such 
use, maintenance and ordinary repairs, and the collection 
of tolls and dues for such use; 


2. The construction and repairs, and the works connected 
therewith, other than maintenance and ordinary repairs, 
shall be under the control and direction of the minister of 
public works. 


6. DEPARTMENT OF l\IILITIA AND DEFENCE. 


The minister of militia and defence is charged with and 
responsible.for the administration of militia affairs, includ- 
ing f).ll matters involving expenditure, and of the fortifica- 
tions, gunboats, ordnance, ammunition, arlns, armories, 
stores, munitions, and habilin1ents of war belonging to 
Canada. He has also the initative in all militia affairs 
involving the expenditure of money. The Governor in 
council may appoint a deputy to this minister, and such 
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other officers as may be necessary, and prescribe their 
duties. (i) 


The Command-in-chief of the land and naval militia, and 
of all naval and military forces of and in Canada, is vested 
in the Queen, and shan be exercised and administered by 
Her 11ajesty personally, or by the Governor-General as her 
representative. 


The militia consists of all the male inhabitants over 
eighteen years of age and under sixty, not exempted or dis- 
qualified by la\v, and being British subjects by birth or 
naturalization. There are four classes of militia as follows: 


1. 18 and over 18, and under 30 Y8ars, who are un- 
married or widowers without children. These will be called 
upon to serve first. 
2. Those of 30 and upwards, but under 45, unmarried, 
or widowers, without children. These will be called after 
the first class. 


3. Those of 18 and upwards, but under 45, who are 
married, or ,vidowers ,vith children. These are next liable 
to be called. 


4. Those of 45 and upwards, but under 60. These are 
not called until the others are serving. 
fIeI' 1Iajesty may, however, in the case of a general ris- 
ing, or rebellion, require all the male inhabitftnts of the 
Dominion, capable of bearing arms, to serve in the militia. 


The militia shall be divided into active and reserve 
militia-land force; and active and reserve militia- 
marine force: 


(i) See Holmes v. Temple, Queb. L. R. 351 



DEPARTl\IENTAL AD:\IINISTRATION AT OTTAWA. 81 


The active militia-land force-shall be composed of :--- 
(a) Corps raised by voluntary enlistment; 
(b) Corps raised by ballot; 
(c) Corps composed of men raised by voluntary enlist- 
ment and men balloted to serve; 


The active militia-marine force-to be raised similarly, 
shall be _Coillposed of seamen, sailors and persons 
whose usual occupation is upon any steam or sailing 
craft, navigating the waters of Canada: 
The reserve militia-oland and marine -shall consist of 
tha- whole of the men who are not serving in the active 
militia for the time being. 46 V., c. 11, s. 6. 
Canada is divided into twelve military districts: 
Ontario 4; Quebec 3; Nova Scotia, Ne\v Brunswick, 
Manitoba, British Columbia, Prince Edward Island, 
one each. 


Schools of instruction are established in garrison towns 
in Canada; and the staff of instructors, under the superin- 
tendence of a military officer called a commandant, is 
appointed by the Governor in council. The regulations for 
admission, etc., are laid down by order in council. 


The department of militia and defence pays those on the 
pension list, and enquires who are entitled to pensions. 


EXEMPTIONS. 


The following persons only, between the ages of eighteen 
and sixty years, shall be exempt from enrolment and from 
actual services at any time :- 


The judges of all the courts of justice in the Dominion of 
Canada; 
o's.G.c. 7 
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The clergy and ministers of all religious denominations; 
The professors in e\'ery college and university and all 
teachers in religious orders; 
Officers and persons regularly employed in the collection 
or n1anagement of the revenue, or in accounting for the 
same; 


The warden and all officers and servants employed 
perlnanently in the penitentiaries, and the officers, 
keepers and guards of all public lunatic asylums; 
Persons disabled by bodily infirmity; 
Tbe only son of a ,vidow, being her only support; 
2. The following, though enrolled, shall be exelnpt from 
actual service at any time except in case of war, invasion 
or insurrection; 


Half-pay and retired officers of Her 
lajesty's army or 
navy; 


Seafaring men and sailors actually employed in their 
calling; 


Pilots and apprentice pilots- during the season of naviga- 
tion ; 


1\lasters of public and common schools actually engaged 
in teaching; 
3. Any person bearing a certificate from the society of 
Quakers, 1\lennonites or Tunkers, or any inhabitant of 
Canada, of any religit?us denomInation, otherwise subject 
to military duty, who, from the doctrines of his religion, 
is averse to bearing arms and refuses personal military 
service, shall be exempt from such service when balloted in 
time of peace or war, upon such conditions and under such 
regulations as the Governor in council may from time to 
time, prescribe. 
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CHAPTE R VIII. 


THE PRIVY COUNCIL-ADl\IINISTRATIVE GOVERNMENT. 


(Continued.) 


The departJnent of cllstonts-Inlarulre
'enlle, excise, weights 
and 111eaSllres, st(l1nps, tolls-Intel'ior, Indian affairs, 
crown lands, geological Sllrre.ll, .LV. TV. 11l0nnted police- 
Post office, pou'e7"S and duties, postal union, 'money orders, 
letters-Public works, officers, 1l"orks-Railways and 
canals-Public printing and Rtationery, QUfen's printer, 
statutes, Canada Gazette-Indian departlnent-T1"ade 
and c017l1nerce-The high commissioner for Canada. 


7. THE DEPARTMENT OF CUSTO:\IS. (a) 


THE department of customs is presided over by the min- 
ister of customs appointed under the great seal and holding 
office during pleasure. The Governor-General appoints a 
commissioner of customs and an assistant commissioner 
of customs. These have certain powers and perform cer- 
tain duties assigned them by the Governor-General or by 
the minister of customs. 


This department has control and management: 


1. Of the collection of the duties of customs and of mat- 
ters incident thereto, and ùf the officers and servants em- 
ployed in that service. 


(a) See Act of 1887, chap 11 D. by which the departments of Customs 
and Inland Revenue are placed under the control of the :l\1inister of 
Trade and Commerce, and the :\Iinister of Finance. The Act is not yet 
in force. 
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The Governor-General may appoint a board of examiners 
for all employees in this department, and these may classify 
the persons enlployed and grant certificates accordingly. 


The minister of customs reports annually to parliament 
on the transactions and affairs of his departn1ent within 15 
days after parlian1ent opens. 


8. THE DEPARTMENT OF I
LAND REVENUE. 


Tbis department is presided over by the minister of in- 
land revenue, He is assisted by a commissioner of inland 
revenue who is deputy of the Ininister, and by an assistant 
comlnissioDer, who is the inspector of inland revenue, in 
performing such duties as are assigned to them by the 
Governor-General or by the minister in charge. 


This department has the control and management:- 
1. Of the collection of all duties of excise; 


2. Of the collection of stamp duties and the preparation 
· and issue of stan1ps and stamped paper, except postage 
stamps ; 
3. Of internal taxes; 
4. Of standard weights and measures; 


5. Of the administration of the laws affecting the culling 
and ll1easurement of timber, masts, spars, deals, 
staves and other articles of a like nature, and the 
collection of slidage and boomage dues; 


6. Of the collection of bridge and ferry tolls and rents; 
7. Of the collection of tolls on the public canals, and of 
matters incident thereto, and of the officers and persons 
employed in that service; 
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Subject always to the provisions of the Acts relating to 
the said subjects and 111atters connected therewith. 
The regulations as to balances and weighi:Qg machines 
are laid down by an order of the pl:ivy council dated 10th 
July, 1877. Under a previous order Canada was divided 
into ten districts, under the Act respecting weights and 
measures; four for Onta.rio; two for Quebec; and one for 
each of the other provinces, except Prince Edward Island. 
In this office regulations are made for the inspection, verifi- 
cation and testing of gas, and for analyzing food, under the 
Acts to prevent the adulteration of food. The \veights and 
measur'es Act of 187D provides for uniformity of \veights and 
measures, and prescribes standards therefor as deposited in 
this department. 
The Governor-General may appoint officers and other 
persons to carry out all Acts relating to the department of 
inland revenue, or any orders in council, or regulations 
made thereunder. A board of exarniners may be consti- 
tuted in this department, as in that of custonlS. 
The minister reports annually to parliament, \vithin fif- 
teen days after the house opens. 


9. THE DEPART:\IENT OF THE INTERIOH. 


This department of the civil ser\?ice is presided over by 
the miriister of the interior. He has the control and 
Inanagement of the affairs of the North - \Vest Territories. 
He is the superintendent general of Indian affairs and has 
the control and managelllent of their lands and property in 
Canada. (b) He has als) the control and ma,nagelnent of 
all crown lands, being the property of the Dominion, in- 
cluding those known as ordnance and admiralty lands, and 


(b) See Church v. Penton, 28 U. C. C. P. 384. 
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all other public lands not specially under the control of the 
public ,yorks department, the department of railways and 
canals, or of that of militia and defence (and excepting also 
marine hospitals and light houses, and land connected 
therewith, and St. Paul's, Sable and Portage Islands). 
He is substituted for the former commissioner of crown 
lands as regards ordnance and adllliralty lands transfer- 
red to the late province of Canada and lying in Onta.rio 
and Quebec. He takes the place of the secretary of state 
in regard to DOlninion lands, and ha.s all the powers, 
attributes, functions, restrictions and duties necessary to 
the enforcement of the provisions of the Dominion Lands 
Act, R. S. C. cap. 54. 
There is a del)uty minister in this departn1ent who has 
charge, under the minister, of the perforn1ance of the 
departnlental duties, and the control and management of 
the officers, agents, clerks and servants in the department. 
The minister of the in terior bas the control and manage- 
n1cnt of the geological survey of Canada, and there is a 
branch of the departn1ent of the interior known as the geo- 
logical survey branch, which 's under the control of the 
minister and takes charge of find conduct
 the geological 
survey of Canada. 
The objects and purposes of the survey and mUSeU111 are 
to elucidate the geology and mineralogy of Canada and to 
make a full and scientific examination of the various strata, 
soils, ores, coals, oils and mineral ,vaters, and of its recent 
fauna and flora, so as to fifford to the mining, metallurgical 
and other interests of the country, correct and full infor- 
mation as to its character and resources. 


10. THE DEPARTl\IENT OF INDL
N AFFAIRS. 


This department has the Inanagen1ent, charge and direc- 
tion of Indian affairs. It is presided over by the superin- 
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tendent-general of Indian affairs, and the minister of the 
interior is at present appointed to that office. The 
Goyernor-General in council appoints a deputy superinten- 
dent-general and such other officers, clerks and servants as 
are requisite for the proper conduct and management oÎ 
the department. 


An Indian commissioner may be appointed for l\lanitoba, 
I\:eewatin, and the North-\Vest Territories, or for one or two 
of these, and an Indian superintendent for British Colum- 
bia who may have certain duties assigned them. 


The Indian Act, R. S. C. cap. 43, amends and consoli- 
dates the la,v relating to Indians. It defines who they are, 
what lands they hold and are entitled to, the protection the 
law affords them, and the disabilities they labor under. 
The Governor in council may, however, exempt Indians 
from any portion of the operations of the Act. The 
Chancellor of Ontario has recently given an elaborate judg- 
ment as to the position occupied by the Dominion and 
Ontario governments on Indian lands. The territorial 
j urisdiclion of the Dominion is held to extend only to lands 
reserved for Indians. The same judgn1ent contains a 
bribfly sketched history of the public lands. of Ontario from 
the time of their acquisition by the crown till they became 
subject to provincial legislative control. (c) 


The law relating to the administration and management 
of the Dominion lands is amended and consolidated by an 
Act passed in 1879 (cap. 31); and these are under the con- 
trol of the minister of the interior in a branch of this 
department called "the Dominion lands office. " This 
Act provides for the survey and disposal of these lands, 


(c) Regina v. The St. Catharilles lIIilling and Lumber Coy., 10. Onto 
Reports HW, affirmed in 13 Ontario appeals, and now entered on the 
privy council appeals. 
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makes regulations as to homesteads, mining and coal fields, 
timber lands, and licenses thereon, and for the issue of 
patents to these lands. 
The minister of this department bas charge of the North- 
West mounted police. 


11. POST OFFICE DEPARTMENT. 


There is at the seat of Governlnent, with the other public 
departments, a post office department, for the superinten- 
dence and management of the postal service of Canada, 
under th
 direction of a postmaster-general. 
He is appointed, like the other ministers, by commission 
under the great seal, and holds office, as they do, during 
pleasure. 
He has power to appoint postmasters having permanent 
salaries in towns and cities. 


He may also subject to the Acts in force: (d) 
1. Establish and close post offices, and post routes. 
2. Appoint and suspend postm&sters, and other officers and 
servants. 


3. 
faJkemail contracts or otber business as to the post 
office, regulate what is mailable matter as to size and 
weight, prohibit dangerous or improper or other articles 
being sent, establisb rates, unless others are laid down 
by parliament tberefor in Canada, and arrange for 
these outside Canada. 
4. Prepare stamps, stamped envelopes, post caràs, wrap- 
pers, etc., and provide for the sale of tbe same, 
establish a money order system, and make necessary 
regulations as to registration. 


(d) This is an abridgement of the eighteen sub-sections in the Acts. 
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5. Establish street, Jetter, or pillar Loxes; and generally 
make such regulations as he deems neceRsary for the 
due and effective working of the department. 
A deputy postmaster-general is appointed by the Gov- 
ernor in council, who has control of the department, under 
the minister. 
The rate of postage on letters, newspapers and periodical 
publications, and what are called book and parcel post, are 
laid down by statute, and the postluaster:.general has no 
1) ower over these. 
Th,e "General Post Union," formed under a treaty 
taking effect on the 1st of July, 1875, regulates the under- 
standing had between Great Britain, Germany, Austro- 
Hungary, Belgium, Denmark, Egypt, Spain, the United 
States of America, France, Greece, Italy, Luxembourg, 
Norway, the Netherlands, Portugal, Roumania, Russia, 
Servia, Sweden, Switzerland and Turkey. 
Postal arrangements and a money order system are ar- 
ranged between Canada and the United States. 
The postmaster-general has the sole and exclusive privi- 
lege of sending and delivering letters in Canada; and any 
person who infringes upon this privilege, except as provided, 
is liable to a penalty of at least $20 for every letter de- 
livered or found in his possession. The exceptions pro- 
vided are letters sent by a private friend, or by a n1essenger 
sent on purpose, on private affairs of the sender, or receiver, 
or sent by a private vessel to a place out of Canada, or 
letters brought into Canada, and immediately posted; or 
letters sent with goods, but without payor return and 
commissions, or other papers, issuing out of a court of 
justice. (e) 


(e) From the time any letter, packet, chattel, money or thing is de- 
posited ill the post office for the purpose of being sent by post. it shall 
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1'he post'master-general reports very fully to parliament 
on the finances, receipts and expenditure of his department; 
what has been paid for mail transport, salaries of persons 
ernployed, incidental expenses, dead and lost letters, the 
transactions of the n10ney order offices, and losses and costs 
under this system, and the transactions of. the post office 
savings bank. 
This report is presented to the house witbin ten days 
after the opening of the session. 


DEPARTMENT OF PUBLIC WORKS. 


Prior to the 20th of l\Iay, 1879, the department of public 
works was presided over by one minister appointed in the 
usual way. On that day, by proclamation, it was divided 
into two departll1énts, to be presided over and 111anaged by 
two members of the administration, who are designated as 
the minister of railways and canals, and the 111illister of 
public works. 


12. DEP
\RT:\IENT OF RAIL'YAYS A.ND CANALS. 


The minister in charge of this department has the man- 
agement, charge and direction of all railways, and ,vorks 
and property appertaining or incident thereto, which im- 
mediately before the proclamation mentioned were under 
the 111anagement and direction of the depv,rtlnent of pubJic 
works, to the same extent and under the saIne provisions 
as they were formerly managed. Each of the two ministers 


cease to be the property of the sender, and shall be the property of the 
pel'son to whom it is I:t.ddressed or the legal representatives of such persoll: 
and the postmaster-general shall not be iiable to any person for the loss 
of any letter, packet or other thing sent by post; no letter, pa
ket or 
other mailable matter shall, whilst in the post office or in the custody of 
any person employed in the Canada post office, be liable to demand, 
seizure or detention, under legal process against the sender thereof, or 
against the person or legal representatives of the person to whom it is 
addressed. 38 V., cap. 7, s. 37. 
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succeeds to all the powers and duties before vested in the 
minister of public works, so far as respects the works under 
their respective charges. In case any doubts arise as to 
which of them any particular branch of the public works 
belongs, it shall be decided by order of the Governor in 
council; and he may 111ake order assigning any of the 
officers and employees of the former department to either 
of the newly constituted departments, or direct them to act 
in both. 


The Governor in council may appoint as chief officer of 
the department a deputy minister of railways and canals, 
a secretary, one or more chief engineers, a chief architect, 
and other necessary officers. 


The deputy has charge of the department under the n1in- 
ister, directs the other officers, has general control of 
the business of the department, and may be assigned other 
duties by the Governor in council. 


The secretary keeps accoul
t of the moneys appropriated 
for and expended on each public work and building under 
the management of the department, keeps accounts with 
contractors, looks after contracts to see that they are cor- 
rectly drawn up and executed, prepares certificates, 
reports, etc. 


The chief engineer and architects prepare maps, plans 
and estimates, and report to the minister thereon. 


13. THE DEPARTMENT OF PUBLIC WORKS. 


The minister of public works presides over this depart- 
ment and has charge of all public worl{S of the D0111inion, 
except the railwitys and canals, assigned to the luinister of 
railways and canals under the Act of 1879. 
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He has control of: 


1. "\Vorks for the Ílnprovement of the navigation of any 
water, such as locks, daIns, þydraulic works, harbour 
piers, etc., and works for facilitating the transmission 
of timber, such as slides, dams, piers, booms, and other 
works, except those appertaining or belonging to canals, 
or being incident thereto. 


2. Roads and bridges, public buildings, vessels, dredges, 
scows, tools, Ïlnplements and machinery, for the In1- 
provement of navigation, not belonging to canals. 
3. Telegraph lines. 
4. All other property (except that n1anaged in the depart- 
ment of railways anù canals) heretofore acquired, con- 
structed, repaired, n1aintained, or improved at the 
expense of the late province of Canada, or of New 
Brunswick and Nova Scotia, or hereafter to be acquired 
by Canada. 


5. Such portions of ordnance property transferred to the 
la_te provincial government of Canada by the imperial 
government, and afterwards placed under this depart- 
men t. 


But any public works or property which were or wiU be 
transferred to any of the provinces mentioned, or leased 
or sold to lllunicipalities, corporations, qr other parties, 
are not within thjs department; nor are any public ,yorks, 
roads, bridges, harbours, or property which were abandoned 
by proclamation to the control of the municipal or local 
authorities. 


The Governor-General may, by proclamation, declare 
any other works, roads, bridges, harbours, slides, light- 
houses, or buildings pUl
chasea or constructed at the public 
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expens8, and not assigned to the provinces, to be under the 
management of this department. 


All land, streams, water courses, and property acquired 
for the use of the public ,vorks, are vested in Her 1fajesty ; 
and the minister may take possession and acquire lands. 
necessary for the public service in her name. The price 
and other conditions are regulated under arbitration, from 
which, in cases over $500, an appeal lies to the Exchequer 
Court of Canaòa. 


Any work for or connected with the public defence Iliay, 
by order in council, be declared within the management of 
this departIuent, saving the rights of the secretary of staie 
for war as to imperial interests. 


14. THE DEPART:\IEKT OF P"C'BLIC PRINTING AND STATIO
EltY. 


A new department was created in 1886, called "The 
department of public printing and stationery," and the 
secretary of state or some other member of the privy 
council presides over it. 


All printing, 
tereotyping or electrot'y'ping, lithography 
or binding work, or work of a like nature, and paper and 
other material therefor, required for the use of the senate- 
and of the house of commons and of the several depart- 
ments of the government of Canada-inside and outside 
service-must be l)rOcured or executed subject t5> the super-- 
intendence of this department. Þ 


This department also manages the purchase and distribu. 
tion of all books and all other articles of stationery, and the 
distribution and sale of all books or publications issued by 
either of the houses of parliament or any departluent, and 
all public advertising. 
 



94 


GOVERNMENT IN CANADA. 


The Governor in council appoints by commISSIon the 
Queen's printer and controller of stationery, who is the 
deputy head of this department, and bolds office during 
pleasure. There are several officers connected with the 
public printing establishment and stationery office. 


The Queen's printer prints and publishes, under the 
authority of the Governor in council, the official gaz6tte of 
the Dominion, known as the {!anada Gazette. All the 
requisite departmental and other reports, forms, documents 
and other papers, aU state proclamations, and all official 
notices, advertisements and documents relating to the 
Dominion of Canada and. under the control of parliament, 
and requiring publication, must be published in the Canada 
Gazette, unless some other mode of publication is required 
by law. 


15. . THE DEPART1\IENT OF TRADE AND CO
E\IERCE. 


This department was created in 1887, and is presided 
over by the minister of trade and commerce, a member of 
the privy council of Canada. His powers and duties extend 
to the execution of laws enacted by the parliament and of 
orders in council relating to trade and commerce. A pro- 
clamation of the Governor is necessary before the Act 
creating this departmeni takes effect. 
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THE HIGH COl\lMISSIONER OF CANADA. 


The Governor in council appoints, under the great seal 
an officer called "The High Commissioner for Canada." 
who holds office during pleasure at a salary of $10,000 per 
annum. lIe acts as representative and resident agent of 
Canada in the United Kingdom, and he exercises such 
powers, and performs such duties, as are conferred on or 
assigned to him by the Governor in council. He has the 
chargè, supervision; and 'control of the immigration offices 
and agencies. He carries out instructions respecting the 
commercial, financial, and general interests of Canada. 


. The high commissioner is specially entrusted with the 
general supervision of all the political, material and finan- 
cial interests of Canada in England. He occupies a quasi- 
diplomatic position at the court of St. James, with all the 
social 
dvantages of such rank and position. (Official Cor- 
respondence, 1879.) 


,,-1' ,I\L"AJ 
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CHAPTER IX. 


THE DISTRIRCTION OF LEGISLATIVE POWERS IN CANADA. 


Provincial and I>ominion so'vereignties, opinions of enânent 
Canadian jlldges-Sorereignty in the United States, 
clas.
es in the 91st section-Classes in the 92nd section- 
Education-Concllrrent jurisdiction-Grouping of sub- 
jects a!)signed to the DÚ1ninion-Assigneil tf) the protOinces 
-Disputed jurisdiction-Cases-Reserre p01cers, distri- 
bution of pOlcers-Comparison with Am,erican llnion- 
f,Ir. Dicey on the principle of distribution.-GeneTal 
pOll'erS of parliament--The territories. 


IN some respects it would have been more convenient, 
and perhaps more consistent -to bave begun any discussion 
on the constitution of Canada with the executive and legis- 
lative powers of the provinces, and having endeavoured to 
define these, to proceed then ,vith the powers of the 
Dominion government. The powers of the Canadian 
parliament on the one hand are subject to imperial author- 
ity, and on the other are shorn of a large part of legislative 
and executive control by the powers given to the provinces. 
The parliament of Canada stands midway between the 
sovereignty of the British parliament and ,vhat is some- 
times called the sovereignty of the local legislatures. The 
accepted meaning of the term sovereignty as used by con- 
stitutional lawyers in England, is not readily adjusted 
to the jurisprudence of any country governed under a purely 
federal system. Among the numerous definitions of sov- 
ereignty, a sinlple one is given, viz., that it extends to 
everything which exists in a state by its own authority, or 
is introduced by its permission. A dependency cannot be 
sovereign. If there 'were no division of governmental 
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power in Canada, it would nevertheless lack the essential 
element of sovereignty. It is maintained by many writers 
that a division of powers, such as there is in the United 
States, prevents that country in a constitutional point of 
view, from being a sovereign state. The convention-that 
political organization which represents the people, and 
which can be set in motion for the purpose of altering the 
constitution-is alone sovereign. If the central goyern- 
ment possesses part, and the states the remainder, then 
in the opinion of many other writers the sovereignty is en- 
joyed between them, and possessed in the aggregate by 
both. (a) It is adlnitted however by all, that the central 
and state governments are each sovereign within their oW,n 
limits,-a description, however, which falls short of the 
English theory of sovereign power, inasmuch as it is limited; 
and it is manifest if the PEOPLE of the United States can 
control both constitutions by the convention, that tbe 
supreme power rests with them, and them alone. In our 
own country it has bee
 said judicially that, subject to 
imperial authority, the powers of the parliament of Canada 
are the general powers of a sovereign state, excepting thos.e 
which have been specially conferred on the provinces. (b) 
The effect of imperial authority is that the Dominion par- 
liament has no power to pass any Act, repugnant to the 
provisions of any Act of parliament, order, or regulation 
thereunder, having the force of law in England. Such an 
Act, if passed, would be void and inoperative, but only, 
however, to the extent of its repugnancy. (c) 


(a) The tenth amendment to the United States constitution gives'the 
reserved powers to the state or to the people. If sovereignty was not in 
the aggregate given to the central and state governments, then they do 
not possess it. They have no Inore than they received. 
(b; Mr. Justice (now Chief Justice) 'Vilson, in Queen v. Taylor, 36 U. 
C. R. 
(c) Imperial Act, 28 and 29 Vie. cap. 63. A colonial Act is not void . 
merely because it is inconsistent with the royal instructions to the 
Governor-General. 
o's.G.C. 8 
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There is at least one limitation to the provincial sover- 
eignty, to adopt the language parallel to that of federal 
writers. (cZ) Another high judicial authority speaking of 
the provincial legislature says : 


"The powers of their legislatures are not conferred on 
them by their own provinces. but by the people of Canada, 
with the consent of the sovereign power of Great Britain; 
and these provinces cannot confer a sovereignty which \vill 
extend over them, and they cannot be regarded as sovereign 
states. " (e) 


The limitation on the Dominion parliament by reason of 
imperial authority, is, ho'\vever, not much more than the 
nominal subj ection of a colony to the mother country. 
Assuming that no laws will be passed in Canada, repug- 
nant to those in Great Britain, there is very little subjection 
in that quarter beyond the fact of paramount authority in 
reserve. The Act of 28 and 29 Victoria could be repealed 
by the British parliament, and so could the Act of Union of 
the following session, but unless the people of Canada so 
dAsire it, these are only speculative possibilities. The late 
Chief Justice Draper was of opinion that the parlialnent of 
Canada has the right to legislate on the subjects mentioned 
in the 9Ist section of the Act to the excluAion of the hn- 
perial parlian1ent. The exclusive authority mentioned in 
that section as belonging to Canada does not, he says, rt-'fer 
to the subordinate provincial authorities, whose powers 
were not then conferred on them, but refers to the matters 
011 which the imperial parliament has renounced its rigbt 
to le.gislate. In support of this he refers to the two 
constitutions given to Canada in the reign ûf Geo. III., 
which empower the colonial legislature to make laws for the 


(d) The power of disallowance of a provincial statute rests solely with 
the government of Canada. The imperial authorities have declined to deal 
with a power given to the Governor-General of Canada. 
(e) Chief Justice Hagarty, in Lepro}lOn v. Ottau:a, 2 App. Onto 
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" peace, ,velfare, and good government" of Canada. The 
present constitution sets out specifically the subjects which 
the parliament of Canada can deal with, and which may be 
supposed to comprise all subjects within the" peace, order, 
and good government" of Canada; and in regard to these 
the English legislatura has no concern, and has deprived 
itself of the right of ever interfering. (f) 
The 9Ist section, to which the learned chief justice refers, 
is as follows: 


"It shall be lawful for the Queen, by and with the advice 
and consent of the senate and house of COlllmons, to make 
laws for the peace, order, and good governlnent of Canada, 
in relation to all matters not coming within the cla
ses of 
subjects by this Act, assigned exclusively to the legislature 
of the provinces; and for greater certainty, but not so as 
to restrict the generality of the foregoing terms of this 
section, it is hereby declared that (notwithstanding any- 
thing in this Act) the exclusive legislative authority of the 
parliament of Canada extends to all lllatters coming within 
the classes of subjects next hereinafter enumerated, that is 
to say: 
(1). The public debt and property. 
(2). The regulation of trade and commerce. 
(3). The raising of money by any mode or system of taxation. 
(4). The borrowing of money on the public credit. 
(5). Postal service. 
(6). The census and statistics. 
(7). 1Iilitia, rnilitary and naval service, and defence. 
(8). The fixing of and providing for the salaries and allow- 
ances of civil and other officers of the government of 
Canada. 
(9). Beacons, buoys, lighthouses, and Sable Island. 


(f) Regina v. Taylor, 36 U. C. R. See also Cromùi
 v. Jack,on, per 
'Vilson, J. (now C.J.) 
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(10). Navigation and shipping. 
(11). Quarantine, and the establishment and maintenance 
of marine hospitals. 
(12). Sea, coast and inland fisheries. 
(13). Ferries between a pravince and any British or foreign 
coun try, or between two provinces. 
(14). Currency and coinage. 
(15). Banking, incorporation of banks, and the Issue of 
paper money. 
(16). Savings banks. 
(17). '-tVeights and measures. 
(18). Bills of exchange and promissory notes. 
(19). Interest. 
(20). Legal tender. 
(2]). Bankruptcy and insolvency. 
(22). Patents of invention and discovery. 
(23). Copyrights. 
(24). Indians and lands reserved for the Indians. 
(25). Naturalization and aliens. 
(26). l\larriage and divorce. 
(27). The criminalla\v, except the constitution of courts of 
criminal jurisdiction, but including the procedure in 
criminal lllatters. 
(28). The establishment, maintenance and management of 
penitentiaries. 
(29). Such classes of subjects 3S are expressly excepted in 
the enumeration of the classes of subjects by this Act 
a
signed exclusively to the legislatures of the pro- 
VInces. 
And any matter coming within any of the c1asses of sub- 
jects enumerated in this section shall not be deemed to 
come \vithin the class of matters of a local or private nature 
comprised in the enumeration of the classes of subjects by 
t
is Act assigned exclusively to the legislatures of the pro- 
VInces. 
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The matters referred to in the last of these enumerated 
powers as expressly excepted in the provincial list of powers 
are comprised in three heads: 
(1). The office of Lieutenant-Governor. 
(2). l\Iarine hospitals. 
(3). Local public works or undertakings set out in the 10th 
class of subjects assigned to the provinces comprising 
(a) inter or extra provincial or foreign lines of steam. 
or other ships, railways canals, telegraphs and other 
works and undertakings; (b) lines of steamships be- 
tween the provinces and any British or foreign country; 
(c) provincial works for the advantage of Canada in 
more than one province. 


The 92nd section is in these words: 


EXCLUSIVE POWERS OF PROVINCIAL LEGISLATURES. 


92. In each province the legislature may exclusively 
make laws in relation to matters coming within the classes 
of subjects next l1ereinafter enumerated, that is to say- 


(1). The amendment from time to time, notwithstanding 
anything in this Act, of the constitution of the province, 
except as regards the office of Lieutenant-Governor. 
(2). Direct taxation within the proyince in order to the rais- 
ing of a revenue for provinciall)urposes. 
(3). Tþe borrowing of money on the sole credit of the pro- 
VInces. 


(4). The establishment and tenure of provincial offices and 
the appointment and payment of provincial officers. 
(5). The management and sale of the public lands belong- 
ing to the province, and of the timber and wood thereon. 
(6). The establishment, maintenance and management of 
public and reformatory prisons in and for the province. 
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(7). The establishment, maintenance and management of 
hospitals, asylums, charities, and eleemosynary insti- 
tutions in and for the province, other than marine 
:bospi
als. 
(8). l\Iunicipal institutions in the province. 
(9). Shop, saloon, tavern, auctioneer, and other licenses, in 
order to the raising of a revenue for provincial, local, 
or municipal purpose. 
(10). Local work and undertakings, other than :- 
a. Lines of steam or other ships. railways, canals, tele- 
graphs, and other works and undertakings connecting 
the province with any other or others of the provinces, 
or extending beyond the limits of the provinces: 
b. Lines of stealll ships between the province and any 
British or foreign country: 
c. Such works, as, though wholly situate within the pro- 
vinceg, are before or after their execution declared by 
the parliament of Canada to be for the general advan- 
tage of Canada, or for the ad vantage of two or more of 
the provinces. 
(11). The incorporation of com]}allies with provincial objects. 
(12). The solemnization of marriage in tbe province. 
(13). Property and civil rights in the province. 
(14). The administration of justice in the province, including 
the constitution, maintenance and organization of 
provincial courts, both of civil and criminal juris- 
diction, and including procedure in civil matters in 
those courts. 


(15). The imposition of punishment by fine, penalty, or 
imprisonment, for enforcing any law of the province 
made in relation to any matter coming within any of 
the classes of subjects enumerated in this section. 
(16). Generally all matters of a merely local or private 
nature in the province. 
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The 93rd section gives to the province the exclusive right 
of making laws in relation to education, preserving the then 
existing rights and privileges of any denominational schools_ 
"\Yhatever powers, privileges and duties bad been conferred 
or imposed on separate schools in Upper Canada, 'were 
extended to dissentient schools in Quebec, anù provision 
was made for an appeal to the Governor-General in regard 
to these schools in any province. 


The 94th section provides for the uniformity of laws in 
the four provinces by means of an Act of the parliament 
of Canada; but as the Act does not tal{e effect "until it is 
adopted and enacted as law by the legislature" of the 
province, it is only a power by consent of the two legisla- 
tures. 


The 95th section is the only other one that confers a 
law-making power on the Dominion parliament. The par- 
liarnent of Canada and the provincial legislatures may froin 
time to time make laws in relation to agriculture and im- 
migration, the provincial laws taking effect so long as they 
are not repugnant to Acts of parliament of the Dominion. 
These two matters are in reality the only ones over which 
there is concurrent jurisdiction. The public works are 
sometimes said to be under concurrent jurisdiction, but the 
Dominion and provincial works are distinct; and each 
belongs to and is managed hy one authority. (g) 


Although there are many other powers conferred by the 
B. N. A. Act and by subsequent imperial legislation, all of 
which will be noticed presently, the foregoing classes of 
subjects are the basis of legislative authority for the 
Canadian union and for the provinces. 


(g) Earl Carnarvon places the concurrent powers over these three 
subjects. 
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In glancing over the classes of subjects assigned to the 
gove.rnment of Canada it is easy to recognize them as sub- 
jects common to all the l)rovinces, and which are properly 
left to the central government, the intention being to make 
laws generally for the peace, order and good government of 
Canada. These may be arranged as follows: 


1. To provide n1eans to carryon the work of government. 
Raising money by taxation (3); borrowing money 
on public credit (4); paying salaries (8). All this 
in the foundation of a certain amount of public 
debt and property (1). (h) 


2. Subjects obviously common to all. 
The postal service (5); the militia and defence (7) ; 
naturalization and aliens (25); the census and 
statistics (6); the criminal law (27); peniten- 
tiaries (28); patents of invention (22); copy- 
right (23); currency (14); banking and paper 
money (15); inter or extra-provincial ferries (13) ; 
navigation and shipping (10); legal tender (20) ; 
bankruptcy (21). 


3. Subjects where uniformity is desirable. 
Regulation of trade and commerce (2); savings 
banks (16); bills and notes (18): weights and 
measures (17); interest (19); care of the In- 
dians (24); quarantine (11); marriage and di- 
vorce (26); fisheries (12). 


4. Subjects where the expense should be borne in common. 
Lighthouses (9); quarantine and marine hospi- 
tals (11); the public debt (1). 


(h) The public property is given in the third schedule to the Act. 
There are also the revenues and stocks mentioned in sections 102 and 107 
belonging to Canada. 
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In section 92, if ,ve proceed on a like classification- 
keeping in view that the intention was generally to reserve 
all matters of a merely local or private nature to the 
provInces. 


1. To provide means to carryon the work of governinent. 
Direct taxation (2); borrowing Inoney on permanent 
credit (3); paying salaries (4); shop, saloon and 
other licenses (9). 


2. Subjects obviously helonging to the provinces. 
Local and private matters (16); property and civil 
rights (13); municipal institutions (8); public 
lands and the timber and wood on them (5); local 
public works and undertakings (10); the adminis
 
tration of justice-the courts (14); hospitals, 
asylums and charities (7); prisons (5); incorpo
 
ration of companies with provincial objects (11) ; 
solemnization of marriage (12). (i) 
3. Exceptional powers. 
Amendment of the provincial constitution (except 
as to Lieutenant-Governor) (1); enforcement of 
provincial powers by fine, penalty or imprison
 
ment (15). 


It might have been easy to predict that some of the sub
 
jects in the 91st section given over to Canadiãn control 
would relate clearly to subjects under provincial jurisdic
 
tion. Thus in section (1) of the former, the extent of the 
public property given to Canada is to be traced only by a 
careful survey of the schedule already referred to, and by 
reading it with several sections of the Act. It has been 
beld that lands escbeating to tbe Crown for want of heirs 
do not revert to Canada, but to the province wherein the 
lands are situate. (j) Again lands reserved to Indians by 


(i} Education is by special sections reserved to the provinces. 
(J) Attorney-General v. 1I1ercer, L.R. 8 App. P. C. 170. 
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the 24th section are, so far as the litigation has yet gone, 
to be considered as owned by the province but managed by 
the government of Canada as trustees for the Indians. (k) 
The regulation of trade and commerce given in the second 
class of the gIst section has been opposed by the tenth and 
other classes in the 92nd section. (l) The right to legis- 
late on licenses gave rise to two enactments, one by the 
Ontario government and another by the Dominion govern- 
ment known respectively as the Crooks Act and the 1\icCarthy 
Act, in which the provincial jurisdiction was upheld. (1n) The 
jurisdiction of the provinces to a certain extent over rivers 
and streams was questioned several times but was finally 
upheld; (n) as was also the right of a local legislature to 
attach uniform conditions to policies of insurance. The 
law as to insolvency and a ratable distribution of an insol- 
vent's estate is one that may appear to come within property 
and civil rights; just as the regulation of insurance policies 
is close to the subject of trade and comn1erce. 


These are some of the difficulties that arise under a sys- 
tem where the legislative power is divided between two 
enacting bodies-both claiming exclusive jurisdiction over 
the subject in dispute. The general legislative control of 
the parliament of Canada cannot be determined but by a 
careful elimination of the l)rovincial jurisdiction over the 
general local government of the provinces. The Acts of 
the provincial legislature which conflict with the powers 
conferred specifically or generally upon the general govern- 
ment are ultra vires; so on the othei' hand Acts of the 
Dominion parliament or government conflicting with powers 


(k) Attorney-General v. The St. Catlwrilles Jllilling Coy. 13. O. A. 148. 
(1) Severn v. 7.'he Queen, 2 Can. S. C. 77. Queen v. Taylor, 36 U. C. 2. 
B.218. 
(m) Russell v. The Queen-S. C.-and The Queen v. Hodge, R. L. 9 
App. (P. C.) 117. 
(n) JJlcLaren v. Caldu:ell, L. C. 9 App. (P. C.) 3U2. 
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conferred exclusively upon the provincial legislature would 
be 'lllt1'a T.zres, would be acts of usurpation. rrhis must re- 
sult from each being creatures of the one power-each 
deriving its authority fron1 the same source. (0) 


"\Vithin their respective limits each legislature is complete, 
absolute and supreme. The Don1inion parliament has no 
more authority to interfere with or regulate ma.tters 
specially assigned to the provinces than the provincial 
legislatures to regulate matters within the jurisdiction of 
the Dominion parliament. (p) 
It has been usual to say that the legislative powers under 
the 92nd section given to the provinces are enumerated 
powers, and that the powers in the preceding section given 
to the parlialnent of Canada are the reserve, the general 
powers. It has been also said that a federal law is presum- 
ably valid unless on the list assigned to the provinces; a 
provincial law is presun1ably void unless in the enumerated 
list. The provinces can claim nothing in the way of legis- 
lative powers except what is expressJy given to them; the 
Dominion can claim everything except what is expressly 
taken away froin it. 
This, however true it may be, is the language of American 
,vriters with regard to the central and the state govern- 
ments of their Union; and it is language that, froin their 
point of view, cannot be objected to. Section 8 of the 
United States constitution begins as follows: 


Congress shall have power,- 


(1) To lay and collect taxes, etc." 


(0) Per Chancellor Spragge in Leprolwn v. Ottawa, 2 Onto app. 524. 
(p) Per l\'Ir. Justice Burton in Parson.'! v. The Citizen's Insurance Co., 4 
Onto App. 96, and see also Chief Justice Harrison in Leprolwn v. Ottawa, 
in 40 U. C. R. 48G. 
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And then follow sixteen other sections enutnerating the 
powers of the governtnent of the United States. Section 
(9) Ünposes some restrictions on congress, a.nd the follow- 
ing section prohibits the states from entering into any 
treaty, alliance or confederation, or laying ariy itnposts or 
duties except what may be necessary for executing their 
respective laws. This is the exten t of the enutneration ; aúd 
by the ninth atnendment to the constitution it is not to be 
construed to deny or disparage others ret.ained by the 
people. The tenth amendtnent, passed in 1791, is as 
follows: 


The powers not delegated to the United States by the 
constitution, nor prohibited by it to the states are reserved 
to the states respectively, ùr to the people. 


Cotnpare the foregoing with the language of the 91st and 
92nd sections of the B. N. A. Act, and tbere is a wide differ- 
ence. Of the seventeen subjects given to the United States 
government six refer to the army, navy, militia and the 
declaration of war; conlmerce, currency, naturalization and 
the postal service form four others; while the remainder are 
. 
taken up ,vith the powers of borrowing money, collecting 
taxes, the promotion of science, and some necessary pro- 
visions for the maintenance of any government. There is 
nothing in the first draft of the constitution in regard to 
the states except that they were guaranteed a republican 
forill of government. 


Now, the United States government bas such powers 
only as are to be found delegated to it by the 8th sec- 
tion, and its legislation is presutnably valid if ,vithin its 
scope, and preslunably void if not within it. The states 
can claitn every subject, unless those within the 8th section, 
and have every power except what that section takes from 
them. 
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In the Canadian union, under the B. N. A. Act, the 
legislative powers are strictly not powers conceded and 
powers withheld; they are not enumerated as opposed to 
non-enumerated powers; there is no grant and reservation. 
The fact was the provinces agreed to divide the powers into 
two classes, giving one to the central government, and 
retaining the other class for themselves. The n10tber 
country ratified the arrangement exactly in this way, so 
that the legislation corresponds with the facts and circum- 
stances that brought it about. The sixth division of the' 
Act is as follows : 


VI. DISTRIBUTION OF LEGISLATIVE PO'VEHS. 


POlcers oj
 the Parlia'1lwnt. 
By the 9lst section " the exclusive legislative authority of 
the parlian1ent of Canada extends to all matters coming 
within the classes of subjects next hereinafter enumerated ;" 
and then follow the 29 classes of subjects. 
In the 92nd section the language is varied in this ,vay : 
EJxclusire powers of provinciallegislatltres. 
92. In each province the legislature lllay exclusively 
make laws in relation to matters coming within the classes 
of subjects next hereinafter enun1erated., etc., 
. 


And as in the preceding section the classes-16 in all-as- 
signed to the provinces, follow. In the Dominion, the 
classes of subjects do not restrict the powers of the legisla- 
ture to deal with any law necessary for the peace, order or 
good government of Canada; and it must be taken to be 
the case that the parliament of Canada can legislate in 
reference thereto if the case was not already met with in 
the provincial powers. To this extent it is correct to say 
that the reserve powers are in the Dominion government- 
that is the reserve after the two classes in sections 91 and 
92 are taken into account. 
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Still another litnitation must be put on these reserve 
powers. They n1ust not refer to anything of a merely 
local or private nature in the provinces because clause (16) 
of section 92 absolutely and exclusively confers these on 
the provinces. 


The fact is that in drafting the con
titution the framers 
put every conceivable subject for legislative action into forty- 
five classes; the provinces retained sixteen of these, being 
fifteen enuluerated and one general sub-section to cover 
every unenulnerated residue of jurisdiction; while the Do- 
minion took the remaining twenty-nine subjects with a 
corresponding proviso including everything over and above 
the twenty-nine subjects required for the peace, order and 
good government of Canada. There is, if one keeps the 
different areas of the legislatures in view, as much in reserve 
for the provinces in their own sphere, as there is for the 
Dominion in its sphere. It is easy to see that great par- 
ticularity was necessary and that such was indeed used in 
the adjusttnent of these classes. There is something in 
reserve in èach over and above the enumerated classes; 
but they may be said to exhaust very completely the re- 
spective powers of each legislature. It is like what is often 
seen in deeds of grant; _..\., conveys 100 acres of land more 
or less, but for greater particularity sets it out by metes 
and bounds shewing 99t acres, which may generally be 
accepted as the size of the lot; though if it should happen 
to be more the o\vner could take the benefit of it. In a 
federal constitution the owners of legislative power look to 
the classes of subjects when they are favorable to them- 
selves, and when they are not favorable they fall back on 
the general terms of the grant. 
Under this state of facts it is not so accurate to say that 
the enumerated subjects are assigned to the provinces, and 
the non-enumerated ones to the Dominion. It is not an 
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exactly parallel case to the reserve powers in the states of 
the American union. The distributiQn of powers that took 
place in Canada was intended to be some such division, 
as 
lr. Dicey points out should be in every federation. 
"The details of this division vary under every different 
federal constitution, but the general principle on which it 
should rest is obvious. '\VhatevEïr concerns the nation as a 
whole should be placed under the control of the national 
governn1ent. All matters whieh are not primarily of con1- 
mOll interest should remain in the hands of the several 
states. " 


And again 
fr. Dicey .says : 


"The distribution of powers is an essential feature of 
federation. The object for which a federal state is formed 
involves a division of authority between the national Gov- 
ernment and the separate states. The powers given to the 
nation form in effect so many limitations upon the 
authority of the separate states, and as it is not intended 
that the central government should have the opportunity 
of encroaching upon the rights retained by the states, its 
sphere of action necessarily becomes the object of rigorous 
definition. The constitution, for instance, of the United 
States delegates specially and closely defined powers to the 
executive, to the legislature, and to the judiciary of the 
union, or in effect to the union itself, whilst it provides 
that the powers "not delegated to the United States by 
the constitution, nor prohibited by it to the states are re- 
served to the states respectively or to the people. This is 
all the amount of division which is essential to a federal 
constitution. " 


The enumeration of the subjects, the apparent desire to 
include everything in them, the use of general words in 
both classes, and the manifest carefulness to provide for 
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the provinces, offer so ll1any difficulties over and above those 
presented by the ,vording of the United States constitution. 
'\Vhen one section enacts that the central government 
shall generally have the power of making laws for Canada 
on all subjects, with the exception of those classes of 
subjects reserved to the provinces, and the next section 
enacts that each province shall have exclusive control of 
an civil rights, and generally of an local matters in the 
province, there is certainly not wanting a large field to 
be claimed with equal earnestness and equal sincerity by 
both authorities. 


Parliament has other powers besides those enumerated 
in section 91. It has established a general court of ap- 
peal-the Supreme Court of Canada-for all the provinces 
-an exchequer and maritime courts, and may establish 
any additional courts for the better administration of the 
laws of Canada. (q) It fixes the salaries of the Lieutenant- 
Governors, and provides for their payment, and fixes and 
provides salaries for nearly all the judges of Canada. 
In the removal of judges the parliament can take action 
on addresses presented to it for that purpose. Although 
the appointment of the judges vests technically in the 
Governor-General, it is, 9f course, in the control of the 
Ininistryas representing parliament, and the parliament 
has a remedy for the removal of incompetent ones. (1") 
It has all necessary and proper powers ,vith the govern- 
ment, for performing the obligations of Canada or any of 
its provinces, as part of the Britif3h Empire, towards 
foreign countries, arising under treaties, between the elll- 
pire and such foreign countries. (8) It has in its hands 
the power of deciding to ,vhom the adn1inistl'ation of 
(q) See, 101. 
(1') Sees. Ð6-100. 
(8) Sec. 132. 
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government shall be entrusted. In othe
 words it has the 
power of change of luinistry; for no ministry can carryon 
a gOyernl11ent for any length of time unless sUllported by 
a majority in parlian1ent. The duties and powers of an 
administration have already been referred to under the 
head of adlninistratiye governl11ent. It is noted for the 
present, as one of the consequential powers of parlialnent. 
Parliament, by enacting private bills, such as incorporating 
companies, conferring l)riyileges, or relnoving restraints, 
etc., deals largely in legislation of a judicial character, 
which foi"lnS the grea'ter bulk of its work and is of great 
importance to the country. 
By an imperial Act passed in 1871, power ,vas giyen to 
the parlialnent of Canada from tÏ1ne to titne, to establish 
llew provinces in any territories forn1Íng for the tim.e being 
part of the Dominion, and at the time of such establish- 
n1ent 'make provision for the constitution and administra- 
tion of any such province, and for the passing of laws for 
the peace, order and good government of such province. 
and for its representation in parliament. Similar power 
was given to deal with the government of any territory 
not for the time being included in any pl"ovince. 


0' 
.G.C. 


9 


.:: 
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CHAPTER X. 


DISTRIBUTION OF REVENUE, ASSETS AND DEBTS. 


DOlninion assets, public 'll'o1"ks schedule, dut'ies, reren'lles, 
stocks-Debts,consolidated revenue fund, charges on it- 
Prorincial assets, lands, 1ni71es, etc. 


T'VENTY-FIVE sections of the B. N. A. Act are taken up 
with the property and liabilities of the Dominion and of 
th9 provinces. These are sections 102 to 126, both in- 
cluded. Other sections, such as the 91st and the 92nd, 
containing the distribution of powers, must also be looked 
at in connection with this matter. 
The several provinces retained all their respective public 
property not otherwise disposed of by the Act, allowing 
only the right to the Dominion to assume any lands or 
public property required for fortifications or for the defence 
of the country. (a) It is likely that lands assumed in this 
way ,vould have to be purchased as in the case of appro- 
priated lands. The 13th sub-section of the 92nd section 
gives to the provinces property and civil rights, while the 
1st. sub-section of the 91st. section of the Act gives to the 
Dominion the public debt and property. The public works 
and property of each province, as enumerated in the fol- 


(a) Section 117, Mr. Justice Burton says in the Mercer case, "I find 
]10 warrant in the Act for the assertion so frequently made that all rights 
of property, not expressly given to the province, pass to the 
Dominion. On the contrary, I take it to be clear that the provinces re- 
tained all property and rIghts which were previously vested in them, 
under the constitutional Acts then in force, except those which by the 
confederation Act are taken from them and transferred to the Domin- 
ion. " ' 


., 
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lowing schedule, are the property of Canada, within the 
meaning of this sub-section : (b) 


(1). Canals, with lands and water power connected there- 
with. 
(2). Public harbours. 
(3). Lighthouses and piers, and Sable Island. 
(4). Steamboats, dredges and public vessels. 
(5). Rivers and lake improvements. 
(6). Railways and railway stocks, mortgages, and other 
debts due by railway companies. 
(7). l\lilitary roads. 
(8). CuStOlll houses, post offices, and all other public build- 
ings, except such as the government of Canada 
appropriates for the use of the provincial legis- 
latures and governments. . 
(9). Property transferred by the imperial government, and 
known as ordnance property. 
(10). Armouries, drill sheds, military clothing, munitions of 
war, and lands set apart for general public purposes. 


Canada took over all duties and revenues of the old pro- 
vinces except such portions thereof as were by the Act reserved 
to their legislatures; and there was formed out of them a 
consolidated.. revenue fund. (c) All stocks, cash, bankers' 
balances and securities for money belonging to each pro- 
vince at the time of the union, unless expressly reserved 
by the Act, were also placed to the credit of Canada, and 
went to reduce the provincial debts of the respective pro- 
vinces. (d) 


(b) Sec. 108. 
(c) Sec. 102. See the able argument. by the Hon. W. MacdougaU, C. 
E., reported specially in the Mercer Escheat case, 1881. 
(d) Sec. 107. 
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Although Canada assumed the debts and liabilities of 
the provinces, (e) they were settled at a certain BUlll, and if 
beyond, the provinces were to pay Canada interest on the 
excess at 5 per centum per annunl. 


These sums were as follows: (f) 
Ontario and Quebec, liable to Canada, 
if their debt was over................ $65,500,000 
Nova Scotia .............................. 8,000,000 
New Brunswick .......................... 7,000,000 
If the debts of the latter two provinces were not up to 
these respective aIllounts, they were to get the same rate of 
interest in half yearly payments in advance 011 the differ- 
ence. 


Canada was to pay to,va}-"ds the expenses of the provincial 
governments the following sums: 


Ontario. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. . . .. . . , . . . 
Que bec ...... . ; . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
N ova Scotia. . . . . . . . . . . . . . . . . . . . . . . . .. . . . . . . . . . . 
New Brunswick................................ 


$80,000 
70,000 
60,000 
50,000 


besides an annual grant determinable on the population, 
and a special grant to New Brunswick. (g) 
This ,vas the basis of the consolidated revenue fund of 
Canada in 1867 ; and the balance of the duties and re,.enueg 
not appropriated were, along with all duties and revenues 
raised in accordance with special provincial powers, formed 
into provincial funds called the consolidated revenue fund 
of the province. 


(e) Sec. Ill. 
(1) Sec. 112, 114, 115, 116, 117. See R. S. C. cap. 4G, ail to additional 
subsidies, increasÏ11g these figures about one-eighth. 
( !J) Sec. 119. 
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The expenses of the public service of Canada are paid 
out of the consolidated revenue fund. The first charge on 
it is the costs, charges and expenses inc.ident to its collec- 
tion, management and receipt. The interest on the public 
provincial debts is the second; and the third is the Gover- 
nor-General's salary, fixed at ÆIO,OOO sterling, or such 
other sum as the parliament of Canada may determine. 
-,-\fter these payments are made, the balance is appropriated 
to the public service of Canada, with no particular order of 
preference. (h) 
The Governor-General in council, unless parliament 
otherwise directs, orders the form and manner of all pay- 
ments or discharges of liabilities, under the Act of 1867 in 
loegard to Canada and its provinces in these matters. 
These funds are each year augmented in various ways. 
targe sums are paid in from the customs, revenue and 
public land departments, by means of tariffs, excise or 
other duties, by the sale of lands, by fees from the post 
office department, and from the various other departments 
of state. If the receipts from these sources are in advance 
of the amount asked for in the supply bill, (which sets out 
the expenditure of the country for the fiscal year,) then 
there is no necessity of direct taxation, or specific grants 
by parliament. The ways and means used for raising the 
supplies form the budget cf the year; and when it is con- 
sidered that in Canada the supplies voted by parliamen
 
usually amount to a great many millions of dollars annu- 
ally as the expenses of the government from July to July, 
the task which the minister has in making a satisfactory 
hudget speech is not at aU an easy one. 
The provinces, besides what has been already referred to, 
retained "all lands, mines, minerals and royalties," and 
"all sums then due or payable for - such lands, mines, 
(h) Sec. 103, 104, 105, 106. 



118 


GOVERNMENT IN CANADA. 


minerals or royalties, " subject, of course, to any trust or 
interest of any person or against the provinces. (i) All 
assets connected with such portions of the public debt of 
each province as are assumed by that province, shall belong 
to that province. (j) Canada gave up to Ontario and 
Quebec conjointly the following properties belonging to the 
late province of Canada: 


Upper Canada building fund. 
Lunatic asylums. 
Normal school. 
Court houses in) 
Aylmer, L 

fontreal, J Lower Canada. 
Kamarouska, 
La w society, Upper Canada. 
Montreal turnpike trust. 
University permanent fund. 
Roy
l institution. 
Consolidated municipal loan fund, Upper Canada. 
Consolidated municipal loan fund, Lower Canada. 
Agricultural society, Upper Canada. 
Lower Canada legislative grant. 
Quebec fire loan. 
Temiscouata advancè account. 
Quebec turnpike trust. 
Education-east. 
Building and jury fund, Lower Canada. 
Municipalities fund. 
Lower Canada superior education income fund. 


The Dominion governlnent has exclusive legislative 
authority over the lands reserved to the Indians, but it is 
not yet definitely settled whether or not the provinces are 


(ij Sec. 109. 


(j) Sec. 110. 
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entitled to be considered owners of unpatented lands oc- 
cupied by Indians within their limits. (k) It has been 
decided that lands reverting to the crown under the doctrine 
of escheat come under the control of the provinces. (l) 
The assets of the Dominion at confederation were very 
inconsiderable compared with the vast resources she now 
possesses. The addition of two colonies was not of very 
great importance, but the purchase by the government of 
Canada of the Hudson Bay territory shortly after 1867 
placed a large portion of the continent at her disposal-a 
tract of country 1,200 miles long and 500 miles broati. (m) 
The imperial Act ,vas passed in 1868, (32 and 33 Vie. cap. 
105,) and in the following year the payment of the purchase 
llloney to the Hudson Bay Company, Æ300,OOO, was guar- 
anteed by another imperial Act. By an order in council 
of the 23rd. of June, 1870, the North Western territory and 
Rupert's Land were admitted and became part of the 
Dominion. 


(k) Regina Y. The St. Catharine:; JIilling Co., 103 A. p, 148. 
(l) lJlercer v. The Atturney-General of Ontal"Ïo, L. R. 8 App. 767. 
(m) This purchase and the purchase of Louisiana frOln France by the 
United States of America, in 1803, may be regarded as the two largest in 
history. 
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CHAPTER XI. 


PROCEDURE IN PARLIAl\IENT-BILLS. 


SllJJlmoninrl parliantent-Speaker of the cOlll1nons-Speech 
fr01n the throne-Business of the houses-Pririleges 
of 1nembers- Different stages of a bill, conferences, 
how a bill becomes all, Act, lJeculiar bills, supply, 
dÙ;orce, p1'Ù;ate bills, cleposits-P1'orogation, dissol'lLtion. 


TIlE Governor-General, under advice, exercises the power 
of summoning parliau1ent, proroguing it when necessarJ' 
or desirable, and dissolving it, so far as the commons is 
concerned, within the period of five yeal.s from its com- 
mencement. 


By section 20 of the B. N. A. Act, there must be a session 
at least once in every year, 80 that twelve months shall not 
intervene between the last sitting of the parliament in one 
session and its first sitting in tbe next fession. 
The senate and con1IDons are summoned by proclama- 
tion to attend at Ottawa on a certain day, u8ual1y in Feb- 
ruary, "for the despatch of business; to treat, do, act and 
conclude upon those things which in our said parliament 
of Canada, by the common council of our said Dominion, 
may by the favour of God be ordained." 
The parliament is opened by the Governor in perSOll in 
the senate chamber. The senators being assembled, the 
speaker commands the gentlelnan usher of the black rod 
to proceed to the commons and acquaint that house that 
" it is his Excellency's pleasure that they attend him im- 
D1ediately in this house." The commons then IJroceed in 
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a body to the bar of the senate, and, if at the beginning of 
a new parlialnent, are instructed to choose a speaker for 
their house. They then return to their own house, and 
having chosen a speaker, are again sUlnmoned to the senate, 
usually on the following day, and the speaker is then pre- 
sented to the Governor-(}elleral. The speaker is the 
official llleans of communication between hitn and the 
comn10ns, and is the first COlnmoner in the Dominion. 
At the beginning of each parliament, 
nc1 of each of its 
subsequent sessions, the Governor General opens the session 
with a gracious speech to both houses, which is reported to 
them by the speaker of the senate. This address is pre- 
pared by the ministers of the crown, a.nd is supposed to 
contain the leading p0ints of proposed legislation 011 the part 
of the government. Before it is reported, however, some bill 
is read pro forma. This is to assert the right of the parlia- 
ment to proceed with their work notwithstanding the fact 
that the crown may not ha ye suggested to them any legis- 
lation. Afterwards the speech is diBcussed in the house, 
and, if the policy proposed in it is acceptable, it is adopted 
and a reply presented to the Governor-General. The legis- 
lation of the session is then taken up. English and French 
may be used in the debates in both houses, and the journals 
of the debates are entered in these languages. The rules 
of the house form quite a code of its kind. 
fembers are 
not limited to time in their speeches, but they are not 
allowed to read them, though they may use notes and may 
cite extracts. Nothing disrespectful of Her lVlajesty or the 
royal family is permitted. It is not proper to refer to the 
other house or to prévious debates, or to call a member by 
name, or to question the meaning he puts on his own 
words. (a) 


(a) Unless it can be established that the parliament of Ca.nada has the 
power, by express grant, to adopt the cluture, such a power is not inherent 
in a colonial legislature. The fact that the houses here ill Canada nIttY 
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The house ordinarily meets every day at three o'clock 
except on Saturdays, and if sufficient members are present 
to form a quorum, proceeds to the despatch of business. 
This number, as has been remarked, is fifteen in the senate 
and twenty in the commons, of which number the speaker 
in each may be reckoned as one. Certain routine business, 
stlch as presenting and receiving petitions, and presenting 
reports of the different comn1Ïttees in the house, and 
motions are taken up every day as they occur, and after- 
wards the orders of the day, ,vhich are different every day, 
are read and proceeded with. A day or more in the week 
is usually reserved to the government, in view of the large 
amount of business in its hands. 
Every member is privileged to bring in a motion or bill ; 
but in the commons he Inust give notice of his intention to 
bring in a bill. When a bill is brought in the house it is 
read simply without discussion. On the second reading 
the principles of the bill are discussed. If not interrupted 
at this or towards the next stage, the bill is cOlnmitted; 
that is, it is taken into consideration in a comlnittee of the 
house. When the house goes into committee the speaker 
leaves the chair, and the måce, which represents royal 
authority, is put under the table. The house may then 
appoint any member as chairman, and the strict rules of 
debate observed in parliament are relaxed. There are 
three classes of committees: 


1. COlnmittees of the whole house; 
2. Select or special cOlnmittees, which do not sit In the 
house, but in anothbr room ,,'hen the house IS not 
sitting; 
3. Joint committees composed of lnembers of both houses. 


adopt the rules of the imperial parliament does not of itself bring with 
it all future changes in the imperial parlia.ment. See the case of Barton 
Y. 1'aylor, L. R.II App. Cases, IH7. 
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In committee each clauseoftne bill is considered and voted 
upon. If the committee have not time to get through they 
ask leave to sit again. vVhen ready to report, or when tlle 
comn1ittee must rise, the speaker resun1es the chair and 
the house proceeds to business. If rearly, the bill is then 
read a third time. The only parts usually left for a fourth 
reading are the preamble and title, which are alwa.ys the 
last things considered. The bill, having gone through 
these different stages in the house where it originates, is 
sent to the other house, where it passes through the same 
stages as to readings. Those in favour of the bill in the 
senate are the" contents"; those opposing it the ,. non- 
contents." In the commons the ll
embers vote by "ayes" 
and "noes." In all unprovided cases the senate follo,vs 
the rules, usages and forms of the house of Lords in Eng- 
land, and the commons in such cases follows the English 
commons. The duties of the speakers have been already 
referred to. (b) 


In case of amendments by one house to.a bill sent from 
the other, the senate arranges conferences to bring about 
. , 
an agreement. For this purpose each house appoints its 
own bearers of messages. One of the clerks of either house 
may be a bearer from one house to another, and the master 
in chancery, attending the senate, is received as their 
Inessenger to the COlnmons. l\lessages Inay also be brought 
up by one or more members of the commons to the senate. 
A committee of either house does not receive a message, 
from the other. The speaker takes the chair; and the 
message, after being received at the bar, is delivered to the 
speaker, who reports the same to the qouse-the answer 
is sent and received with corresponding formality. If 
no agreement as to amendment is arrived at, the bill IS 
lost. 


(b) See ante, chaps. IV. and V. 
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After having been passed by both houses, it only requires 
the assent of the Governor-General to make it an Act of 
parliament. 'Yhen a bill passed by both houses is present- 
ed to His Excellency, he has three courses constitutionally 
open to him. He may assent to the bill, in the Queen's 
name; he may withhold the Queen's assent; or he may 
reserve the bill for the signification of the Queen's pleasure. 
The Queen's assent is seldom withheld: but not unfre- 
quently L:Us are reserved for the signification of Her 
pleasure. The royal in structions to the Governor-General 
set out specifically certain bills, such as divorce, etc., 
,vhich must be reserved. When the bill is assented to by 
the Queen's representative it becomes an Act of parliament 
-a part of the statute law. (c) 
All bills, except the supply bill, are supposed to come 
from the senate to the crown. The supply bill being 

Bsentially a bill of the house of commons, is assented to 
specially by the Governor-General, thanking them for 
J 
affording the funds necessary for carrying on the govern- 
ment of the country. The crown suggests the supplies; 
and probably if the case sbould arise in this country the 
crown would originate a bill for a general pardon in ana- 
logy to British precedent. Beyond tbis, all measures 
originate indifferently either in the senate or commons. 
Some bills are left to be originated in select committees, 
some in committees of the whole bouse. The public bills 
affect the whole Dominion-private bills affect individuals, 
companies, or corporations. These latter bills, before be- 
ing entertained, require a deposit of $100 in the senate 
and $200 in the commons, and the costs of printing and 
translating the copies sent in. This is 'in order to cover 


(c) The old distinction between an Act of parliament and a statute 
was this, that an Act of parliament was an Act of two houses and that it 
became a statute only when the Queen assented to it. This distinction 
is now forgotten or lost sight 9f. 
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the necessary expenses; and private bills must also be 
advertised in the Canada Gazette, the official journal of the 
government, for two months before the house opens. 
'Vhen the \vork of the session is concluded, parliament 
is prorogued. The speaker of the senate is informed that 
the Governor-General will proceed to the senate chamber 
at a certain day and hour and close the session. At the 
proper tÜne when the two houses are in session the com- 
Inons is acquainted that it is His Excellency's pleasure that 
they attend him in the senate. The speaker in the COlli- 
l110ns and the lllelllbers proceed to the bar of the senate 
and after the titles of the bills are read by the clerk in 
chancel'Y, and the bills assented or reserved as the case 
n1ay be, the supply bill is presented by the speaker of the 
commons. His Excellency replies, assents to the supply 
bill of the faithful commons, and declares the parlian1ent 
prorogued. The session is then concluded and nothing 
can be done with any bill or proceeding till another session 
with the usual formalities has been COl1Hllenced. This is 
the distinction between a prorogation and an adjournn1ent 
-the latter simply continuing the work from day to day 
or to a day named, ",-hile a prorogation is from session to 
session. A dissolution on the other hand is the tern1ination 
of the house of comlnons as composed of the actual melll- 
bel's representing their constituencies. It does not affect. 
the senate n1uch more than a prorogation, except that it 
brings about a new set of members and possibly a chauge 
of ministry. A dissolution of parlialnent virtually means 
dissolving the 'commons. 
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CHAPTER XII. 


CONSTITUTIONS OF THE PROVINCES. 


Less particularity in describing the prorincial constitutions 
than the DOl1lÏnion-Contparison lcith U. S. constitution 
- T/" eto-Statutory description of the provinces, execu- 
tives-Ontario and Quebec, }{ora Scotia and }'lew Br'llns- 
'wick -Powel.S COlll11l0n to all-Disalloll"ance-Strict 
and relaxed 'l"icu's of the constitution, ltfr. Justice 
Gwynne-Chief Justice Sir TVillialn Ifitchie, prorincial 
autonomy. 


IT ,viII be seen (rom the foregoing chapters ,,,ith what 
particularity the Act of Union provides for the establish- 
ment, the jurisdiction, and the maintenance of the general 
government of Canada. It ,vas a new creation, and digni- 
fied in express terms ,vith the name of a parliament, (a) 
sUPl?lied with a certain amount of property and the power 
to acquire the other British provinces and territories 
adjoining it. The ne,v government undertook to watch 
over the general interests of those colonies that entered 
the union; the legislative and executive control were as 
sharpJy defined as could be without resorting to the codifi- 
cation of an subjects; while the form and composition of 
the machinery of governlllent were so detailed and compre- 
hensive as to leave that part of it little open to conjecture. 


(a) '\Vhether any British possession in America eve) had a parliament 
before the Dominion of Canada got one, is a question tbat the reader can 
find discussed elsewhere and from opposite points of view. No plantation 
or colony ever received it in so many words, although it was certainly 
assumed to be reproduled under the constitutions of 1791 and 1840 in 
the Canadas. 
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The provinces howe'fer remained; two of them closely 
connected in their past history and very anxious about 
their old position; two others not so anxious for a union, 
but equally tenacious of their former rights and liberties. 
'Yhen the representatives of these four provinces came to 
terms concerning the new parliament for all of them, they 
did not apparently assume that everything would remain 
as theretofore in the provinces. In that resllect the 
Canadian a nil United States constitutions differ very 
materially. In the latter case the individual states, so far 
as the constitution goes, are to be guaranteed a republican 
form of government. (b) Bellouncing their right to d8al 
with the powers delegated to the general government they 
pursued their way as individual states, leaving it to the 
courts to say whether they and the central governments 
kept within their respective limits. 
'Vhat took place in the Canadian union was very differ- 
en t from this. ffhe power.s were distributed between the 
general government and the state or provincial govern- 
ments, with a general reservation to the central govern- 
ment on all subjects extending over all the provinces, and 
a corresponding reservation to the local governments on 
all domestic subjEcts connected with the provinces. Both 
these governments are liable to a veto in the exercise of 
their powers, but the provincial legislature is subject to the 
veto of the dOlninion government, while the dominion 
legislation is free from any provincial control except the 
common one of the courts. ffhe veto, it is true, does not in 
practice extend to anything beyond t he com þetency of the 
local legislature to pass any particular statute; but it is 
made occasionally in judicial and political language to 
assume the form of control over provincial affairs. ffhis 
power and the supplying of an executive officer called a 


(b) Sec. 4, Act IV. 
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Lieutenant-Governor are the two circlllllSb111CeS con1111on 
to all the provinces and about which the central and local 
goverlll11 en ts are al ways and necessarily in connection with 
each other. rrhe Lieutenant-Goyernor is assumed to be 
the chief of each local legislature, but it was only ill On- 
tario and Quebec that his position and duties were expressly 
defined by the Act. rfhe constitution and executive author- 
ity in Noya Scotia and New Brunswick were unafl"ected by 
the Act and continued as they were before 1867. (c) The 
saIne was the case with the constitution of their legisla- 
tures; (d) but the duties of their chief executive officers 
were not set out in detail as was the case in Ontario and 
Quebec. (e) In all the proyinces tIle provisions as to 
appropriation and tax bills, the recommendation of n10ney 
votes, the disallowance of .A_cts, and the signification of 
pleasure on bills reserved apply equally and are the same 
as in the Don1inioll of Canada with the substitution of one 
year instead of t\"O years in regard to the disallowance or 
reservation of bills. Ontario and Quebec were not content 
with retaining the constitution of their predecessors, as 
was the case with the other provinces. They had inserted 
in the Act of "Cnion a nUll1be1' of provisions as to their 
executive, the eXéctÜive council, Lieutenant-Governor in 
council, the great seal, the executive officers, with their 
powers and duties, the sUlllllioning of their asselllblies in 
the Queen's name, the continuance of existing laws as to 
elections, etc., the yearly session of their legislatures and a 
nUl1Iber of details as to a speaker and the nIode of voting 
in the house of assembly. (1) All the provinces have equal 


(0) Sec. 64. 
(d) Sec. 88. 
(e) Sec. 65. 
(f) Sees. 63, 6.j, 66, 134-&-6 and 69 to 87 both included. For those 
who contend that the legislatures in Ontario and Quebec are "the heirs 
at law" of the old parliaments of Upper and Lower Canada, there must 
be something superfluous in these sectIons. 
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control over their own constitutions, and they can amend 
them from time to time except as regards the office of 
Lieutenant-Governor. The establishment and tenure of 
provincial offices and the appointment and payment of 
provincial officers are also within their exclusive jurisdic- 
tion. (g) All articles grown, produced or manufac- 
tured in anyone of them are admitted free of duty by all 
Qf the others; (h) their lands and property, as is the 
case ,vith Canada, are exempt from taxation; (i) and all 
la ws in force at the time of the union, all courts, legal 
commissions, powers and authorities and all officers judicial, 
administrative and ministerial existing at the union con- 
tinued as if no union had been effected, subject to be 
repealed, abolished or altered by the proper authority. Ci) 
'l'his is the substance of the various provisions of the 
B. N. A. Act as regards the provinces. 
If the power of disallowance of provincial legislation is 
strictly viewed, there is an end to a Canadian federal union. 
It is essential to a federation, as has been already seen, 
that each government should be supreme within its own 
limits. (k) The Dominion government has the power of 
(1isallowance of provincial statutes within one year after 
they are enacted. rrhere is no limitation as to this dis- 
allowance, except that the Governor-General exercises the 
right on the responsibility of ministers who are elected to 
office by the people of the provinces. This power is not so 
destructive of provincial rights as it might appear from 
the wording of the 90th section. (l) All legislation in 


(g) Sec. 92, S.s. 1 and 4. 
(h) Sec. 121. 
(i)" Sec. 125. 
(j) Sec. 129. 
(k) Ante, page 8. 
(1) Lord Carnarvon stated officially to Lord Dufferin during the vexed 
controversy over the 
ew Brunswick School Act :- 
"The constitution of Canada does not contmuplate any interferen..e 
o's.G.C. 10 



130 


GOVERN:\iENT IN CANADA. 


Canada is subject to disallowance from imperial authorities, 
and it was thought desirable to allow the }.esponsibility of 
so grave an act to rest on the people immediately affected, 
and to be exercised by the local advisers of the crown, who 
might be expected to be more familiar \vith the lines of 
distribution between provincial and Dominion power than 
are the advisers of the crown in England. In the United 
States the supreme court is thought sufficient to keep the 
legislatures within their limits. In Belgiulll there is not 
any constitutional cbe
k, but with us the aggressiveness of 
the provinces ,vas subject to a two-fold restraint. However, 
it could scarcely be expected that a power of disallowance 
would be held over the larger government and none over 
the others; and there was much force in leaving all local 
questions to be settled by the Canadian people themselves. 
After a statute of the local legislature has been enacted and 
disallowed for several successive sessions, the subject in 
dispute, as in the case of the Streams Bill of Ontario, comes. 
before the judicial committee of the privy council in some 
,yay, and the limits of jurisdiction are thus defined. There 
would be less contradiction in the preamble of the Act if 
the sovereign' authority of the Empire was held equally 
over the two governments, and exercised in exactly the same 
way. A federal union should secure to its constituent 
states an absolutely independent sphere of action ,vithin 
their assigned limits; otherwise there is no federation. (l1Z) 
'Vith the \vritten constitution in a ,yay not quite in pur- 
suance of the history and intention of it, one may expect 
to have two very decided and contradictory views in regard 
to the provinces and the scope of provincial authority. 


with provincial legislation, on a subject within the conlpetence of the 
local legislature, by the Dominion parliament, or, as a consequence, by 
Dominion ministers." 
(Ill) See post as to principles upon which the power of disallowance is 
exercised. 
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One of these emanates from the strict, literal interpretation 
of the B. N. A. Act, construed exactly as any other statute 
is construed, and with steadfast adherence to the principles 
of the British constitution; the other is the result of close 
regard to what is understood by a federa] union seen in the 
light of a relaxed rule of interpretation. If the decisions of 
the English court of appeaJ haclnot overborne, to SOUle ex- 
tent, certain extren1e yiews of Canadian judges arid states- 
men, the result would have been one party viewing the 
Canadian union fron1 a federal or central standpoint, and 
another party regarding the union froill a provincial point of 
view. The advocates of these aids to discovering the 
meaning of our written constitution, are probably not con- 
cerned by any decision that conflicts with their own vie,,- of 
it; but it has becoine apparent \vithin the last half-dozen 
years that a strictly legal interpretation is not the one con- 
genial to the lords of the privy council. On the other band, 
the idea of a federation is not or was not allowed to have 
much \veight in yery n1any instances \yith the judges of 
our own courts. To have a federal union is one thing and 
not impossible, and the same is, of course, true of a consti- 
tutional n10narchy; but any attempt to combine both of 
these in one country can only end in the partial or com- 
plete extinction of one or the other. It Illust be understood, 
both as a historical fact and as the fair reading of the B. 
N. A. Act, that the Canadian union is, and was intended to 
be, a federation. I t has all the essentials of a federal 
union. 
The Act of union, however, recites that the federal 
union shall have a constitution similar in principle to a 
constitutionalillonarchy. The difficulty then arises ,vhether 
the federation is to neutralize the 'British principles of 
monarchical governnlent or to be neutralized by them. 
The view taken in th6se IJages is that in applying the 
principles of British government, they must be subordinated 
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to the federation whenever their appJication would be fatal 
to the existence of a federation. This view accords with 
the historical fact and is not an improper l"endering of the 
words of the statute of 1867: a federal union with British 
principles, if possible, but a federal union at all events. 
It is in regard to the provinces that these principles of 
British government have met with the greatest difficulties 
and opposition. The early sections of the Act of Union 
set out with great particularity a parliament for the Dom- 
inion-the Queen and two houaes-a privy council appar- 
ently for the sole use of the Dominion; and then follows a 
very large grant of legislative power, in words very like 
what were used in preceding constitutions, but '\vith just 
such a reservation to the provinces as was necessary to the 
existence of a federation. Except this limit to legislative 
power all these sections pointed to a reproduction of a 
government on British principles. Thére is no difficulty 
in the central po\ver being as monarchical as needs be. It 
was copied and moulded on British principles. 
The question virtually arose whether or not this reproduc- 
tion of a British parliament would not suffice for the 
provinces as ,veIl as for the Dominion, especial1y as there 
is very little in the Act to lead one to suppose that a copy- 
ing of English forms and procedure was to be carried into 
every provincial legislature. The provinces, regarding 
themselves as the factors of the union, ,vere not disposed 
to be relegated to the unimportant position of municipal 
councils, and from the beginning they asserted their co- 
ordinate jurisdiction and the perpetuation of their ancient 
. prerogatives. Looking at the historical side of the case 
they regarded the central power as one created by them- 
selves, haying such duties and jurisdiction as they thought 
fit to bestoW' on it, and reserving to themselves whatever 
was too iml)ortant or valuable to be given away. The 
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central authorities, on the other hand, point to the statute 
and the unity in the principles of British government, and 
they say, "'Ve have the sole parliament, you have no 
parliament; our executive is the Queen, the Queen is no 
part of your constitution, you are no longer colonies of the 
empire, you are our provinces, and the imperial govern- 
ment or the Queen will not notice you except through us ; 
you are only the provinces of a colony; we have the power 
to disallow your Acts; we provide you with Lieutenant- 
Goyernors and you have no control over us except through 
appeal to the paramount law of the constitution. " 


It is not easy to define, in a few \vords, the exact position 
of the provinces comprising the Dominion of Canada. The 
strictly legal view of the Act of Union is that in 1867 three 
existing provinces desired to be federally united into one 
Dominion; and they were so united, and formed thereafter 
Canada. The three provinces lnerged their existence in 
Canada. They were then lost sigh t of, and in their stead 
Canada appeared, and was immediately afterwards divided 
up into four provinces, with the power of legislating on 
certain limited subjects under the supervision of the par- 
liament of Canada. The late province of Canada, with 
N ova Scotia and New Brunswick, voluntarily terminated 
its existencè as a distinct portion of the British poösessions 
or colonies. rrhey were to be thereafter known under a 
new nanle collectively, and with a new constitution. Had 
the new political division one legislature only for all 
purposes, there would be little difficulty in defining the new 
situation. But the duty of legislating for all parts of the 
new Dominion was deemed. by the fraluers of its constitu- 
tion so great that one central parliament could not satis- 
factorily accomplish that task. Accordingly, in almost the 
very next section of the Act of 1867 uniting the three 
provinces into Canada, it is declared that Canada shall be 
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divided into four provinces, with territorial areas the saIne 
as they had been prior to the union, with exclusive but 
curtailed powers of legislation, and with their chief execu- 
tive officers provided by and representing the governn1ent 
of Canada. The Act of, Union divided the Canadas as they 
were before 1840, and the old provinces retained their 
geographical boundaries. They were n1erged in the 
Dominion, and then re-created and given another set of 
nam
s-Ontario, Quebec, Nova Scotia and New Brunswick. 
Those who contend for a strict interpretation, insist that 
there is a great difference between the present and past 
position of these provinces. Formerly they were colonies 
of the empire, and possessed governors or Jieutenant- 
governors, who were the imluediate representatives of the 
crown in their provinces. :Now their chief executive officers 
are melubers of the colonial adrninistration staff, and are 
but lieutenants of the Governor-General of Canada: the 
provinces are no longer colonies, but provinces of a colony. 
Under the former constitution they had, subject to in1perial 
authority, the right to make laws for the peace, order and 
good governlnent of their provinces; now their legislatiye 
power is liInited to a prescribed set of subjects; and though 
they luay be snpreme within these constitutional lin1Îts, the 
imperial authority has entrusted to the gOyernlnent of 
Canada the control of keeping thern within such litnits. 
'Vhether wisely 01' foolishly, the provinces ba ve surrendered 
a large portion of their rights to the c1etenllination of the 
federal governn1erlt at uttawa. Anyattenlpted asslllnption 
of authority beyond the rights retained by the provinces, 
if not vetoed by the Governor-General, is liable to be 
declared unconstitutional by the provincial or by the 
DOlninion courts. 


Again, it is said that the lieutenant-governors, being 
deputies of the Governor-General, and not of the Queen, 
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have no power to give the Queen's sanction to any Act of 
the legislature. They assent on behalf of the Governor- 
General. (n) They have not the power to do so under the 
\vritten constitution; and there is certainly something 
anomalous in the case of the Governor-General, the Queen's 
deputy, disallowing an Act passed in the provincial legis- 
lature by the Queen's ßIost Excellent l\Iajesty. An objec- 
tion was formerly raised in the American colonies in the 
corresponding case of a Governor-General who was unques- 
tionably the royal representative, but it was over-ruled. 
On the matter being referred to England an opinion was 
given in these words :- 
" I have heard objections drawn frOIn the style of this 
Act. ' It is enacted by the I\:ing's 1\10st Excellent 1\lajesty,' 
etc., but I think this objection of little weight. The King 
is here named in his royal and politic capacity, whicL, at 
the titne of making the Act, was to this purpose residing in 
his Governor, who there enjoyed and exercised the func- 
tions of it in this province, and the personal assent was 
not necessary to the Act." (0) 
" The Queen," says 1\11'. Justice Gwynne, " forms no part 
of the provincial legislatures, as she does of the Dominion 
parliament. * * The use of her 1\Iajesty's name by these 
provincial authorities is by the Act confined to the sum- 
moning and calling together the legislatures; and, singular 
as it seenlS, this is by the 82nd section, rather by accident, 
I apprehend, than design, confined to the Lieutenant- 
Governors of Ontario and Quebec." (p) 
" By the 91st section it is declared that the Acts of the 
Dominion parlialnent shall be made by the Queen, by and 


(n) Per Draper, C,J., in re Good/we, IH Grant. 
(0) Chalmer's Opinions. 
(p) The case of Lenoir v. Ritchie, decided at Ottawa in 11')79, contains 
some strong views on these points. 
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with the advice of the senate and commons, treating the 
Queen herself as an integral part of the parliament; whilst 
the 92nd section enacts that the "Legislatures" of the 
respective provinces, that is, the Lieutenant-Governor and 
the legislative assembly in provinces having but one house, 
and the Lieutenant-Governor and the legislative council 
and assembly in provinces having two houses, shall make 
laws in relation to Inatters coming within certain enumer- 
ated classes of subjects, to which their jurisdiction is 
limited. Nothing can be plainer, as it seems to me, than 
that the several provinces are subordinate to the Dominion 
government; and that the Queen is no party to the laws 
made by those local legislatures, and that no Act of any 
such legislatures can in any manner irnpair or affect Her 

lajesty's right to the exclusive exercise of all her prero- 
gative powers, which she continues to enjoy untrammeled,. 
except in so far as we are obliged to hold that, by the ex- 
press terms of the British North American Act, or by 
irresistible inference from what is there expressed, she has 
by that Act consented to be divested o
 any part of such 
prerogative." (q) 


The foregoing will give an . dea of the case fron) a federal 
point of view; the provinces, however, haye not allowed 
their case to go by default. They maintain that the Act 
of Union was passed at the request of the provinces and 
that so far as the provinces are concerned, whatever has 
not been expressly delegated to the Dominion has been re- 
served to themselves. '\Vhatever the provinces had under 
former constitutions they shall have unless it can be 
pointed out in the Confederation Act as taken away from 
them. The old constitutional Acts \vere not repealed. As 
to land and property, everything has been retained except 
what is contained in the sections and schedules of the Act. 


(q) Lenoir v. Ritchie, 3 S. C. Can. G34. 
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It is decided that escheated land falls to the provinces, and 
an appeal is now pending from the .decision of five eminent 
judges in Ontario, ,vho hold that Indian lands belong to 
the provinces. The provinces retained the administration 
of justice, civil rights, the municipal system, the constitu- 
tion of the courts and everything of a local and private 
nature. The scope of the legislative work assigned to the 
provinces is relatively of greater importance to the people 
than is the work allotted to the Dominion. Their powers 
are derived from the sanle source and are on the same plane 
-the Queen disallowÌIJg directly or secondarily dominion 
or provincial laws. '\Vhatever the DOlninion is, the pro- 
vinces have 111ade her such, and they could unmake bel' by 
the same process. If they withdraw their support and 
adhesion the structure falls to the ground. 
A recurrence to the history of events leading up to con- 
federation is not generally allowable in the legal construc- 
tion of the statute. The intention is to be gathered from 
the words of the Act. 


But the British stateslnen and judges are disposed to 
regard the Act of Union as a compact-a treaty-and to 
adopt a rule of interpretation in the light of preceding 
events. That is favorable to the l)rovincial view. The 
strict rendering of the B. N. A. Act, in regard to the execu- 
tive, is some,vhat shaken by the decision in the l\Iercer 
escheat case, decided since Lcnoir v. Rit('hic, and the ten- 
dency of the courts has been rather in favour of the 
provincial view of the question. 


The late chief justice of the supreme court, Sir '\Villianl 
Johneton Ritchie, says (r): "'\Vhen it is claimed that a 
Lieutenant-Governor and council are not cOlnpetent to deal 
with a matter, or to do an executive adnlinistrative Act 


(r) Jlercer v. The Attorney-General of Ontario, 5'S. C., 637. 
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that was within their conlpetency before confederation, the 
burthen is cast on those putting forward such a clainl to 
show clearly froIll the B.N .A. Act that by express language 
or by necessary inlplication the local governnlents have 
been deprived of that authority, and the power has been 
placed in the executive authority of the DOlninion. To say 
that the Lieutenant-Governors because appointed by the 
Governor-General do not in any sense represent the Queen 
in the government of these provinces is, in my opinion, 
a fallacy; they represent the Queen as Lieutenant- 
Governors did before confederation, in the performance of 
all executive or administrative Acts now left to be perfornled 
by Lielitenant-Governors in the provinces, in the name of 
the Queen. " 


The same learned judge says: ""Special pains appear to 
nle to have been taken to preserve the autonomy of the 
provinces so far as it could be consistently, with a federal 
. " 
unIon. 


... 
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CHAPTER XIII. 


THE PROVINCIAL LEGISLATURES. 


Lieutcnant-Goccrnor.-;, Írl Ontario (( lifl Quebec, in other 
procillces-Fonner f/oL'ernurs-Polcers, disntlssal, opin- 
ions of Earl ]{ilnberley, of Sir .,John Jlacdonald, JJlr. 
Justice Glcyu71e-Legislntire assemblies, procedllre,- 
.E:xtent (
r disallolcance, l1Ir. Lash's 1nemorandum. 


THE provincial legislatures are not framed on any uni- 
form plan. The Dominion government supplies the execu- 
tiveofficer-the Lieutenant-Governor-and the provinces by 
virtue of the Act of union provide the house or houses of 
assembly. In Ontario the legislature consists of the 
Lieutenant-Governor and one house - a legislative as- 
embly. (0) In Quebec there are two houses-a legisJatiye 
council as well as an assenlbly,-and the Lieutenant-Gover- 
nor is also part of their legislature by the Act. (b) In Nova 
Scotia and Ne,v Brunswick the legislatures were allowed to 
continue as before the union, subject to the provisions of 
it. So far as the constitution of these legislatures is con- 
t 
cerned, they were affected to the extent of having a Lieu- 
tenant-Governor sent them by the Dominion and not by 
the imperial governmen t. rrhe Act defines nothing as to 
their powers, authorities and functions beyond the reCOlll- 
nlellc1ation as to money votes, and provisions as to assent, 
disallowance and reservation of bills, which are the same 
as the provisions for the other Lieutenant-Governors. 


(a) Sec. (j
,. 
(b) 
ec. Ij.). 
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The provision of the Act as to the Lieutenant-Governor 
in council l11eans "acting by and with the advice of the 
executive council" of the province, (c) but this is the only 
section in the Act that applies generally to all the lieuten- 
ant-governors except some unimportant provisions as to 
tbe oath, and tenure of office, salary, administration, etc. (d) 


In Ontario and Quebec the case is different. By thE; 
65th Sec. 


" All powers, authorities, and functions which under any 
Act of the parliament of Great Britain, or of the parlia- 
ment of the TJnited Kingdon1 of Great Britain and Ireland, 
or of the legislature of Upper Canada, Lower Canada or 
Canada, were or are before or at the union vested in or 
exerciseable by the respective governors or lieutenant- 
governors of tbose provinces, with the advice and consent, 
of the respective executive councils thereof, or in conj unc- 
tion with those councils, or \vith any nUlllber of members 
thereof, or by those governors or li
utenant-governors in- 
dividually, shall, as far as the same are capable of being 
exercised after the union in relation to the government of 
Ontario and Quebec respectively, be vested in and shall or 
n1ay be exercised by the Lieutenant-Governor of Ontario 
and Quebec respectively, with the advice or with the advice 
and consent of or in conjunction with the respective 
executive councils, or any members thereof, or by the 
Lieutenant-Governor individually, as the case requires, 
subject nevertheless (except with respect to such as exist 
under Acts of the parli
Ullent of Great Britain, or the par- 
liaillent of the United I{ingdolll of Great Britain and Ireland) 
to be abolished or altered by the respective legislatures of 
Ontario and Quebec." 


Bearing in mind the differences in the powers of the 
chief executive officers in Ontario and Quebec from those 
in the other provinces in the union, the lllode of appoin t- 


(c) See. 6(L 
(d) Sees. 59 to 62. 
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ment and other particulars which are common to all may 
be enquired into. 
The Governor in council appoints a Lieutenant-Governor 
for each province, by instrument under the great seal of 
Canada. 
Uncler the federal system of government the chief execu- 
. 
tive officers in the province are now members of the civil 
service of Canada, and not as former)y, members of the 
civil service of England. They are neither appointed nor 
removed by the crown, but by the Governor-General of 
Canada: they are local not itnperial officers. The Lieu. 
tenant-Governor is head of the legislature, or rather the 
legislature is composed of a Lieutenant-Governor and a 
house of assembly, either with or without a legislative 
council. He is essential to the legislature, and is chief of 
the executive in the provinces. His assent to all bills in 
behalf of the Governor-General is necessary before they 
become law; and he has a negative voice, probably the 
same as the crown, in all legislative Acts. 
In 1875 the secretary of state for the colonies wrote: 
"The Lieutenant-Governors of the provinces of the 
Dominion, however important locally their functions may 
be, are a part of the colonial administ.ration staff, and are 
more immediately responsible to the Governor-General in 
council. They do not hold commissions from the crown; 
and neither in power nor privilege resemble these governors 
of colonies, to whom, after special consideration of their 
fitness, the Queen under the great seal and her own hand 
and signet delegates portions of her prerogatives, and issue 
her own instructions." 


Sir John A. 
lacdonald, in his report as to marriage 
licenses in 1869, speaking of Lieutenant-Governors, says: 
" They do not hold their appointn1ent directly from the 
Queen, but are appointed by the Goyernor General in 
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council pursuant to the 58th section of the Act. Their 
powers are simply those conferred on thenl by statute, and 
they have no right to deal with matters of prerogative as 
representatives of the sovereign." 


The effect of Earl l{imberley's reply to the DOlninion 
government in the Queen's Counsel case, 1872, would in(1i- 
cate that the powers of a Lieutenant-Governor since 1867 
are not so great as they were formerly. He says: 


" The Governor-General has now power as her 
Iajesty's 
representative to appoint Queen's counsel, but a Lieutenant- 
Governor appointed since the union came into effect (1867) 
has no such power of appointlnent." (e) 


A Lieutenant-Governor bolds office during the pleasure of 
the Governor-General; but the usual length of his tern1 of 
office is five years. {f> He cannot be ren10ved within that 
period ,vithout cause assigned. This cause is to be com- 
municated to hin1 in writing ,vithin one n10nth after the 
order for his removal is Inade; and shall be communicated 
by message to the senate and to the house of commons 
within one week thereafter, if the parliaillent is then sitting; 
and if not, then within one ,veek after the con1mencelllent 
of the next session of the Parliament. (g) The senate and 
con1mons must be the judges as to sufficiency of the cause 
alleged. It appears that it is sufficient for the 111inistry at 
Ottawa that parlialnent has passed a censure on his con- 


(e) The En
lish law officers of the crown were of opinion in this case 
that the legislature of a province can confer by statute on its J.ieutenant- 
Governor the power of appointing Queen's counsel. In Lenoir v. Ritcltie, 
in the Supreme Court, 1\11'. Justice Gwynne uses this language in refer- 
ence to the position of a Lieutenant-Governor: "The head of their execu- 
tive government is not an officer appointed by Her 1\lajesty, or holding 
any comlnission from hAl', or in any manner personally representing her, 
but an officer of the Dominion government appointed by the Governor- 
General under the advice of a council, which the Act constitutes the 
privy council of the Dominion." 
(f) Sec. 59. 
(g) Sec. ,jH. 



THE PROVINCIAL LEGISLATURES. 


143 


duct. 'Vhenever it is felt by the Dominion governlnent 
that it ie for the public interest that a Lieutenant-Governor 
should be displaced, then he is and ought to be ren10vable. 
He has no vested right to his office for the full tern1; nor 
does he hold office for the full tern1; nor does he hold office 
during good behavior, like our judges. (h) He is answer- 
able to the Governor in council, just the same as that 
officer is answerable to the Í111perial government; and the 
administration of the day must take the responsibility of 
his removal precisely the same as of an
T other adlllinis- 
trative act. The cause may be insufficient or unreasonable; 
but when the cause is assigned for his rel11oval, and the 
parliaillent expresses itself thereon, the constitutional 
powers of the Governor-General to disn1iss the Lieutenant- 
Governor of a province cannot be questioned. 
The legislatures are composed of one or two houses, as 
the different provinces l11ay think desirable. In Nova 
Scotia and N e,y Brunswick they were to remain as before 
confederation; while lllany particulars are mentioned in 
the Act in reference to the const.itutions of Ontario and 
Quel:ec. A single house in Ontario, ,vith 82 members, is 
provided by the 69th and 70th sections of the Act. Two 
houses were assigned to Quebec, 'with 65 n1embers in the 
elective assembly and 24 legislative councillors, (i) the 
latter to have the san1e qualifications as the senators 
of tne province of Quebec, and like then1 to hold office 
for life. The legislative assembly is called together in 
the Queen's name by instrun1ent under the great seal 
of the province. The limit set for each assembly was 
four years, and a yearly session, as is required by the 
parliament of Canada, is necessary in the case of these 
provinces. A special provision as to the first elections 


(h) Sir John A. l\iacdonald's memorandum to the Governor-General 
in the Letellia case. 
(i) Sec. 71 to 81. 
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(extending also to Nova Scotia) provided for the first 
summoning after the union, and the provincial capitals 
or seats of government are given in an early section. (j) 
These are Toronto for Ontario, Quebec for Quebec, Halifax 
for Nova Scotia, and Fredericton for New Brunswick. 
The procedure in provincial legislation is al.most as intri- 
cate and elaborate as in the parliament at Ottawa. In 
those provinces which have no legislative council, the bills 
have of course to pass through the USUfJ.! stages in one 
bouse only. The provisions relating to the election of a 
speaker originally, and on vacancies, to the duties of the 
speaker, the absence of the speaker, the quorum, and the 
manner of voting, are the same in the Ontario and Quebec 
legislatures as in the Canadian house of commons. 


The provisions in the Act relating to appropriations and 
tax bills, the recommendation of money votes, the assent, 
allowance and reservation of bills, apply to all the provinces 
substituting the Lieutenant-Governor for Governor-General, 
and the Governor-General for the Queen. The Lieutenant- 
Governors, on a bill being presented to them, shall, accord- 
ing to their discretion, but subject to the provisions of the 
Act, declare that they assent thereto in the Governor-Gene- 
ral's name, or that they withhold the Governor-General's 
assent, or that they reserve the bill for the signification of 
the Governor-General's pleasure. (k) 
A bill reserved by the Lieutenant-Governor for the signi- 
fication 
f the pleasure of the Governor-General in council 
shall not have any force unless and until, within one year 
from the day on which it was presented to the Lieutenant- 
Governor for the assent of the Governor-General, the 
Lieutenant-Governor signifies by speech or message to the 
house or houses of his legislature, or by proclamation, that 


(j) Sec. 68. 


(k) Sec. 87. 
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it has received the assent of the Governor-General !n 
council. Bills assented to by the Lieutenant-Governor may 
be annulled by the Governor-General in council within one 
year after an authentic copy of the Act has been sent to 
him. 


The Governor in council in the Dominion parliament is 
said on very high authority to have the same controlling 
po,,'er over the provincial legislatures that the imperial 
pariialllent has over the Dcminion. The extent of provin- 
cial subordination, however, is not to be misunderstood. 
Both the provinces and the DOlllinion ha,.e their ow'n de- 
fined, ascertained limits; and so long as they keep within 
these they can constitutionally enact what laws they please 
without reference to each other. The power of disallowing 
provincial Acts rests ,vith the central and not with the im- 
perial government, as in the case of disallowing Dominion 
Acts; but this will always be considered a harsh exercise 
of power unless in cases of great and manifest necessity, or 
where the ,A,ct is so clearly beyond the powers of the local 
legislatures that the propriéty of interfering would at once 
be }'ecognized. (l) It will always be very difficult for the 
federal government to substitute its opinions instead of that 
of the legislative assemblies in regard to matters within 
their provinces ,vithout exposing itself to be reproached with 
threatening the independence of the provinces. (In) 

IR. LASH, Q.C., late deputy of the minister of justice, 
prepared a memorandulll on the subject of disallowance in 
which, after shewing the very sn1all number of cases in 
which it was exercised and how reluctantly it ,vas done, he 
ðtated that it ,vas the practice, before taking such an ex- 
treme course with respect to any Act, to call the attention 
of the provincial gOyernn1ent to its objectionable features, 


(1) Per C. J. Richlt.rds, in Set'crn v. tlie Queen 2 S. C. Reports !)(j. 
(III) Sl'rern V. tlie ()lleen, 2 S. C. Reports 70. 
(J's.G.c. 11 



146 


GOYERNl\IEKT IN CANADA. 


and give thelli an opportunity of pro1110ting its repeal or 
alnendment. Occasionally however, from the very nature 
of the Act itself or from the shortness of tin1e for disallow- 
ance, it has been thought necessary to disallow it without 
waiting for its repeal If any Act be in its ll1ain 
features, clearly beyond the powers of the proyinciallegis- 
Jature, it would seem to be the duty of the Dominion 
authorities to disallow it, unless within a IÌlnited time, it 
be repealed or so amended as to remove theEe objectionable 
features. 


It is often very doubtful whether an Act be within or 
beyond the powers of a provincial legislature; and very 
often Acts, which in their main provisions, are clearly valid, 
contain some provision beyond the competence of the legis- 
lature. 1\foreover in tbe character of the enactments 
which may be beyond the powers of the local body, there is 
often a vast difference. Though all such provisions are 
alil{e void, sonle of then1 may without inconvenience be 
passed over without interference Ly the Dominion govern- 
l11ent, while to take the same course as to others might 
})roduce serious embarrassment and confusion. It is there- 
fore in each particular case a question to be decided, 
whether an Act though containing some void l)rovisions, 
should be disallowed or left to its operation. 


In deciding as to the disallowance of an Act, the govern- 
ment is not confined to considering its validity in a legal 
point of view. The power of disallowance is a general one; 
and in arriving at a conclusion as to its exercise, the gov- 
ernillent has undoubtedly the right to take into consider- 
ation other lllatters than those affecting lnerely the validity 
of the Act. For instance, they nlay and should consider 
whether it affects imperial or Don1Ìnion interests. The 
same principles (aillong others) would apply in deciding as 
to giving or withholding assent to a reserved bill. 



GOVERN:\IE
T IN C.ANAD
\.. 


147 


CHAPTER XIV. 


THE PROVINCES-ONTARIO. 


Le[lislatlll'c, how composed, one house, me71lù
rs' qllal{fications 
-Speaker, q'l101'1l1n,procedure-E'xecutire council, depaTt- 
1nents-A ttorney. General-Pror-i ncial secretar.lj- 
ro- 
'rinc-ial f1'eas1l'rer, agriCllltllre-Co1711nissioneT qf crO'lcn 
lands-Co1Junissioner of public 1L'orks-JJlinistcr of edu- 
cation. 


THE Lieutenant-Governor and the legislative assembly 
of Ontario form the legislature of this province. 
The Lieutenant-Governor is appointed by the Governor- 
General in council, and holds office for five years, un less 
sooner removed for cause assigned. He is the chief officer 
of the. executive in the provinces and the head of the 
legislature. The provincial legislature has no power over 
him or his office, although he acts only upon its advice. 
He is a corporation sole, and may appoint a deputy for 
certain purposes, such as executing marriage licenses, 
money warrants,. and commissions under any provincial 
statute. As advised by the executive council of the province, 
he nominates such proper persons, in nurnber not exceeding 
six, to the departlnental offices. In his abs('nce, illness, 
or other inability, the Governor-General ll1ay appoint an 
adu1inistrator to execute his office and functions. Acting 
on the advice of the executive, he summons and calls together 
the legislature in the Queen 
s nan1e, and may dissolve the 
saU1e within the four years of its dura,tiull. 
The assemhly is now composed of ninety mc.rnbers; 
and for the purposes of representë-Ltion the province i8 
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divided up into eighty-eight electoral districts or ridings, 
Toronto l'eturning three members from one district. 
These do not correspond to the electoral districts in Ontario 
,vhich send members of parliament to the house of COlli- 
Inons at Ottawa; and, again, neither of these divisions 
corresponds with the division of the province into counties 
for municipal or judicial purposes. Every county is a 
county for 111unicipal pllrposes (to be noticed hereafter), 
and sends at least one member to the local and federal 
house, while sometimes two or more counties are united for 
judicial purposes. 


l\lembers of the local legislature require no real property 
qualification, and are elected for four years. No senator, 
privy councillor of the Dominion who is a member of the 
commons, nor any member of the commons, can hold a seat 
in this house; no person accepting or holding any office, 
commission or employment under the crown by provincial 
or dominion appointment, and to which office any saJary 
or fee, allowance, or emolument in lieu of salary, is attach- 
ed, can be a member-except those members of the execu- 
tive office who are the members of the government of the 
province; and with these exceptions, no person accepting 
or holding such office, commission or employment of profit 
whether under provincial or dominion appointment, or 
under any head of a department in the provincial govern- 
111ent, is 
ligible, no matter whether such profit be payable 
or not out of the public funds. 
But any army, navy or militia officers (except n1ilitia 
staff officers receiving permanent salaries), and any justice 
of the peace, and any notary public, may, unless otherwise 
disqualified, be members of the legislative assembly. No 
public contractor is eligible to sit or vote in the house; 
and any disqualified person who does so shall forfeít the 
sum of $2,000 per day for so doing. 
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The house meets every year at Toronto, and is presided 
'Over by a speaker appointed by the Inembers. Not more 
thun twelve months must intervene between the last 
sitting in one session and the first sitting in the next 
session. (86th sec. B. N. A. Act.) 
Twenty members in the house are the slnallest number 
capable of transacting business or forming a quorum. The 
speaker may be one of the number. The conduct of busi- 
l1fSS, the rules of debate, the regulation and management 
of the house, questions of proceedings, etc. are regulated by 
the house; and in all unprovided cfl-ses the rules, usages 
and forms of the house of commons in England are followed. 
The provisions relating to the election of speaker, the 
absence of the speaker, quorum, and mode of voting, are 
the same in, the provincial legislature of Ontario as in the 
house of commons for Canarla. (87th sec.) 
The house is not organized till the speaker is chosen; 
and there is no vacancy in the office till such choice has 
been made and the office has been filled. In the first meet- 
ing of the assembly after a general election the speaker is 
elected. Before the election of speaker the clerk of the 
bouse is substituted for the speaker, but the clerk has no 
casting vote in ca
e of an equality of votes for speaker. :No 
one can vote in the election of speaker but a member of 
the assembly. In case the house were equally divided in 
the election of a speaker, no one would be appointed. (a) 


The procedure as to bills, orders, etc., is as nearly simi- 
lar to that in the house of commons as can be. A bill here 
has to pass through the same stages, though only through 
one assembly, there being no upper house or legislative coun- 
cil in this province. The Lieutenant-Governor then may 
assent to a bill, or dissent frQin it, or reserve it for the con- 


(a) Opinion of the late Hon. J. H. Cameron. 


. 
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sideration of the Governor-General, as has been already 
explained. He recommends all money votes, opens, pro- 
rogues, and dissolves the house, Issues orders in council, 
proclamations, etc. (90th sec.) 
The executive council of Ontario is composed of SIX 
meinbers, who are appointed under the greüt seal of the 
province, and hold office during pleasure. The n1inisters 
have charge of the following offices, some one memòer al- 
ways taking two departments. (b) 


1. Attorney-General for the province. 
2. A secretary and registrar of the province. 
3. A treasurer of the province. 
4. A commissioner of crown la.nds. 
5. A con1missioner of agriculture. 
6. A commissioner of public works. 
7. A minister of education. 


.A.ny of the powers and duties assigned by law to any of 
the officers constituting the executive council may, by order 
of the Lieutenant-Governor in council, be transferred to 
any of the other officers, by q.an1e or otherwise. No mem her 
of this council can sit or vote as a Inember of the commons 
of Canada without forfeiting his office as councillor. 


.;0 


The executive councillors are the administration or 
ministry of the province-the provincial pl'ivy council so 
to speak-and they form the governnlent of the day. They 
must bave the support of a Inajority in the legislative 
assell1bly. They hold office during pleasure of both the 
Lieutenant-Governor and the assembly; but the choice of 
the assembly is the choice of the Lieutenant-Governor.. 


(b) By Sec. 134 of the B. N. A. Act the nUlnber was placed at five with 
power to add ot4ers. By the following section all the "rights, powers, 
functions, responsibilities, or authorities" as vested in such offices before 
confederation, passed to the provincial executive councillors so far 
as these duties, etc., were not repugnant to the Act. 
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He has the undoubted rigllt to dissolve the house and to 
<lismiss ministers having a majority of the lllembers at 
their back; but he does that always at great risk to hitll- 
self, and probably with serious results to his province. 
The procedure and line of conduct of the local legislatures 
has be(Jn copied so diligently from the parliaments of 
Canada and Great Britain, that in case a Lieutenant-Gov- 
ernor follows the analogous power of the crown in these 
places, he will content hÏInself to follow the advice of his 
responsible ministers rather than attelnpt to find ministers 
supporting his OW11 opinions. He has in fact 1).0 opinions. 
The n1inisters are the choice of the provincial members 
and answerable to the people-he is neither answerable to 
the province nor its choice. If it be a question who is to 
rule on aoy occasion, the people affected ha\'e no right to 
complain if the determination of it is left in the hands of 
their own representatives. 
Assuming, therefore, that the provincial government is 
carried on by its executi\Te under the advice of an executive 
council, the principles in regard to a change of goverlunent, 
the responsibility of the ministry, its relations to the execu- 
tive and to the assen1bly, and all other matters peculiar 
to a privy or executive council apply equally in the provin- 
cial as well as in the dominion governnlent. Laws are 
enacted and el
forced. Except as otherwise provided by the 
Act, all laws in force in the late province of Canada, all 
courts of civil and criminal jurisdiction, and all legal conl- 
missions, powers and authorities, and all officers, judicial, 
administrative and ministerial, continue in Ontario, as well 
as in the other provinces, as if the union bad not been 
made, subject to imperial legislation, to be repealed, 
abolished or altered by the parliament of Ca.nada, or the 
legislature of the province, according as either one possesses 
the power. (c) 
(c) Sec. 129. 
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DEPART:\IENTAL AD:\UNISTRA.TION AT TORO
TO. 


The following are the departments in Ontario ana a 
summary of the work done in them. 


ATTORNEY-GENERAL'S DEPART:\IENT. 


There are no statutory regulations as to the iluties of 
the attorney-general of Ontario, or the work perforn1ed in 
his office or department. 
He is the legal adviser of the crown, and of the execu- 
tive councilor ministry, and also of the departments of the 
ex,ecutive government of the proyince; and all legislation 
for the province is conducted in his name anù under his 
l
esponsibility. Ho ll1akes all appointments connected with 
the administration of justice, such as police and stipen- 
diary magistrates, justices of the peace, county attorneys, 
sheriffs, and other officers of the courts, and he advises 
them in all matters of such administration. Hence he has 
to deal with cases of bail and its forfeiture, the discharge 
of prisoners on a habeas corpus, or the quashing of convic- 
tions. He considers applications for writs of error, for 
leave to file petitions of right, to file informations, to allow 
criminals as Queen's evidence, and other matters in con- 
nection with the administration of public justice. He is the 
proper person to complain of the violation of public rights. 
He appears on behalf of the crown in civil and crÌ1ninal 
cases; and he is the proper officer to enforce criminal laws 
by prosecution in the Queen's name in courts of justice in 
the province. The attorney-general of this province is the 
officer of tho crown who n1ust be considered to be present 
in the courts of the province to assert the righ ts of the 
crown and those who are under its protection. (d) 


(d) l\fr. Justice Strong (as Vice-Chancellor) in .Atturney-Geueral v 
Nia[Jara FalllJ Bridge Compauy, 20 Cby. 34. 
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I-lis duties are somewhat analogous to those of the 
n1Ïnister of justice at Ottawa; and he has all the rights, 
powers, duties, functions, responsibilities and authorities 
which, up to 1867, were vested in or ilnposed on the 
attorney-general or solicitor-general of the province... of 
Canada by virtue of any law
 statute, or ordnance of Upper 
Canada or Canada, and not repugnant to the Confederation 
Act of that year. rrhis also applies to the other executive 
officers in regard to their respective departments as lllen- 
tioned hereafter, both in Ontario and Quebec. 


2. THE SECRETARY AND REGISTRAR OF THE PROVI
CE OF 
OKTARIO. 


This office is under the control of the provincial secrc- 
tary, but no express statute has constituted it a depart- 
:alent. (e) 


Reports on the asylums, prisons and public charities of 
the province are returneil to this department every year; 
reports on the COllInon gaols, prisons and reformatories; 
the Ontario institution for the education and instruction of 
the deaf and dULllb, at Belleville, and a sÎ1nilar institution 
at Brantford for the blind; the hospitals of Ontario; 
houses of refuge, orphan and magdalene asylU111S; also 
reports relating to tavern anù shop licenses. 


The inspector of division co urts reports to this depart- 
lllent, and it is the provincial department of immigration. 
The bonds and securities required to be given by public 
ofncers are registered in the registrar's department, and 
returns lllade also in regard to then1. The other lllatters 
upon which returns are made are the following: 


(l') Secs. li3-1 and In5 continue the office which succeeds to that of the 
secreta,ry a,ud registra,r of the province of Canada. 


" 
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The state of the fee fund, the expenses of the arlminis- 
tration of justice, the nUlllber of lllarriages, births ana 
deaths, copies of all returns from the clerks of the various 
Inunicipalities as to the population, real property, assess- 
ments, income and expenditure, liabilities, assets and pro- 
perty of their respecti \'e corporations. ,A.. statement of the 
indebtedness of each nlunicipal corporation at the close of 
each year is lllarle to the Lieutenant-Goyernor through the 
provincial secretary; and. a return also nlade to him frOll1 
the sworn returns of the clerks of each municipality of the 
llulnber of r-esiitent ratepayers of the different counties and 
cities, and such towns as are separated frOln counties. 


COlllmissions under the great and privy seals are pre- 
pared and issued by this department; warrants for the 
removal to the asyhulls from the county gaols of persons 
found insane and dangerous; appointlUel1ts to office 
gazetted; proclanlations, Jetters patent, notarial certifi- 
cate8, comnlissions and marriage licenses issued; and 
returns of patented lands made to the different county 
registrars of the province. 


. 


3. THE PHOYI
CIAL TREASURER'S DEPART:\IE
T. {]> 


All public moneys, from whatever source of revenue 
derived, and all llloneys forming part of special funds 
adnlinistered by the provincial go\'ernnlent, are paid in to 
the credit of the provincial treasurer. These revenues forl11 
what is called the consolidated revenue fund of Ontario; 
and it is on the strength of the supplies of this fund that 
the Lieutenant-Governor in council can invest in Dominion 
securities or debentures whenever any surplus is not re- 
quired for the public use of the province. 


(f) This office is continued by the 134 and 135 sections of the Act 
succeeding apparently to the minister of finance of the former govern- 
ment of Canada. 
.. 
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The treaRurer of the province lays every year before the 
house a financial sta.tement as to the assets and liabilities 
of the province. lIe reports to the Lieutenant-Governor 
from the sworn returns of the clerk of each Illunicipality 
(except county clerks) as to the nUlllber of resident rate- 
payers and their indeLtedness to the municipal loan fuud. 
He also reports as to the taxable property and the resource:i 
and liabilities of each municipa.l corporation. 
The executive government has charge of all fees and 
charges under the Act relating to law stalnps; and the pro- 
yincial treasurer procures the necessary stamps under the 
...-\.ct, keeps an account of all stamps, sells the saIne, and 
allows or may allow a commission of five per cent. to those 
taking more than five dollars' worth. 
The treasurer has also certain statutory duties in refer- 
ence to the land tax in Algoma. 
The moneys arising from the clergy reserves form a 
separate fund called "The Ontario 1\Iunicipalities' Fund;" 
and are paid into the 'provincial treaRurer'8 office, and paid 
out by him under orders in council, or under the Act re- 
specting clergy reserves, to the different Inunicipalities in 
Ontario, in proportion to their resident rate-payers, pur- 
suant to the returns already referred to. 
'fhe provincial board of health is a branch of this 
department, as i
 also the departlnent of agrIculture and 
arts. 


. 


5. THE DEPARTl\IENT OF AGRICULTURE. (g) 


This departlnent may be in charge of It cOlllmissioner of 
agriculture, but the office is for the present combined with 
the provincial treasurer's department. 


(g) This office was joined in the 134th section to that of the com- 
missioner of public works. See also section 135. 
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ffhe bureau of agriculture and arts, now called the 
bureau of industries, is attached to this department; and 
the Lieutenant-Governor in council appoints a secretary, 
known as the secretary of the bureau of agriculture and 
arts, who conducts the correspondence of" the department 
and such other business as may be assigned him by the 
commISSIoner. 
The conll11issioner institutes enquiries and collects useful 
facts and statistics relating to the agricultural, mechanical 
and 111anufacturing interests of the province, and adopts 
Illeasures for disseminating or publishing the sa.me in such 
Il1anner and form as he finds best adapted to promote 
inlprovement within the province, and to encourage immi- 
gration from other countries. He may appoint persons to 
inspect the books and accounts of any society receiving 
government aid, an
 nlay examine witnesses and bave 
documents produced in reference thereto. 
The societies in connection with the departtnent are: 
the agricultural and arts association, all agricultural and 
horticultural societies, the fruit growers' association of 
. Ontario, the entomological society of Ontario, the poultry 
association, the Ontario creameries' association, the bee- 
keepers' association, and the dairymen's associations of 
Ontario. These make returns to this departulent and 
supply information on questions submitted to them. 
The agricultural college and model farn1 at Guelph, and 
a library and muselun in connection with it, are under the 
control of the commissioner; and a veterinary college is 
established under prescribed rules of the council of the agri- 
cultural' and arts association, which also holds an annual 
provincial fair or exhibition. 
The commissioner reports to the house of assembly, 
,vithin 30 days after the opening of the session, giving a 
detailed account of the proceedings in his department. 
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4. THE DEPART:\IENT OF CRUWN LANDS. (It) 
The cOIllmissioner of crown lands presides. over this de- 
partment, and has the managen1ent and sale of the public 
lands and forests belonging to the province. 
An assistant commissioner, appointed by the Lieutenant- 
(i-overnor in council, has charge of the department in the 
absence of the commissioner, or when a vacancy occurs in 
that office; and he performs such duties in the department 
as may be assigned to him by the Lieutenant-Governor in 
council, or the commissioner of crown lands. Other officers 
lllay also be appointed in the saIne mannEr as the assistant 
commISSIoner. 


The department and office of" the surveyor-general are 
no,v transferred to this department; and the commissioner 
exercises and l)erforms such powers and duties as were 
aHsigned to or vested in that officer before the 17th 1\Iarch, 
1845. 


The con1missioner of crown lands reports to th e I egisla- 
tive assembly, within ten days after the meeting of the 
house, the proceedings, transactions and affairs ûf his 
office, during the preceding year-sales of lands, revenues 
of woods and forests, reports of surveys, colonization roads, 
free grants, etc. 
The public lands of the province are under the control 
of this department. These are the crown lands, school 
lands, clergy lands, and mineral lands. The Lieutenant- 
Governor in council fixes the price, the terms and condi- 
tions of sale, and ùf settlement and payment, of the public 
la.nds; and the sales and appropriations of water lots, 
licenses of occupation, and all assignments and the issue 
and cancellation of patents, are issued, registered and 


(Ii) This is a department by provincial statute, but 18 recognized ann 
continued by the B. N. A. Act, sec!:;. 13-1, 135. 
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effected by the comn1issioner, with other departmental 
business. He, or his assistant, may issue commissions, 
and may authorize those in the employ of the department 
to take affidavits in reference to the business of the depart- 
111ent, or regarding \Vh icll it is interested. He causes lists 
of patented lands to be forwarded to the different treasurers 
in the proyince in the month of February in each year; 
and also a list of lands leased or licensed, or located as free 
grant. He advertises, if he thinks fit, lists of public lands 
for sale, and furnishes such other inforn1ation as may be 
desirable. 
If a patent has issued to the wrong person through mis- 
take in the department or has a wrong description of the 
land or contains any clerical error or misnomer, the COlTI- 
missioner, if there is no adverse claim, may direct the de- 
fective patent to be cancelled and a correct one of the same 
date to be issued. If a patent has issued through fraud or 
in error or improvidence the complaining party Inay insti- 
tute a suit in the high court of justice and have the patent 
declared void. The comnlÏssioner may also cancel any 
sale, grant, location, lease or license if there has been fraud 
or imposition or violation of an)' of the conditions of sale, 
etc. by the purchaser or his assignee. 
As to the free grant lands, the Lieutenant-Go\"ernor in 
council almost exclusively deals with these. TIJe Act relat- 
ing to free grants and hOlllesteads does not interfere with 
the po,ver of the cOlnn1issioner to grant tilnber licenses on 
these lands. The free grant territory lies within the 
districts of Algonla and Nipissing, and certain lands lying 
between the Ottawa river and the Georgian Bay. (See Act 
of 1886 as to the Rainy riyor district.) 
The department looks after alJ trespasses on puhlic lands, 
and bas very full statutory instructions in regard thereto. 
It deals with the ll1Íning lands of the province, suhject to 
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such orders in council as may be made in reference to them 
and under the' provisions of tlfe General l\lining Act. 
This c1epartn1ent has charge of crown, 1TIunicipai and 
mineral surveys, and contracts and repairs on colonization 
roads. 
By an Act called the Ontario Fisheries Act 1885, the 
conu11issioner of crown lands 111ay grant and issue fishery 
leases and fishing licenses unàer certain conditions, regu- 
lations anà restrictions, but not over any lands or waters 
where an exclusive right of fishing already exists by law. 
fl'he leases are for not l110re than five years and only grant- 
ed to the highest bidder after public conlpetition. The Act 
applies to such of the waters of any lake, river, stream or 
water-course wholly or partly within said province, as flow 
over or cover any of its crown or public lands or crown 
dOll1ain. (i) 
A recent oràer in council dated 5th l\lay, 1887, has 
issued under this Act. 
'Vhen a claim is made by any persoll as heir, deviseè, or 
assignee of the nominea of the crown, to the right to a 
fatent, special commissioners are appointed to decide there- 
on. The'se form what is called the !Jf\ir and devisee 
commission, which is one of the court s of law in Ontario. 
But now under an order in council matters of thiH sort are 
reported on by the law-clerk of the department to the com- 
missioner who decides them without reference to the com- 
1111SSloners. 


6. THE DEPART;\IENT OF PUBLIC WORKS. (j) 
This department is presided over by tllè conlmissioner 
of public works, appointed by con1111Ï
sion under tlle great 
seal. 


(i) See the Queen v. Bobl'1"t..
on, 6 Supreme Court Appeals, page 52. 
(j) This office is also created a department by provincial statute. See 
antI', agriculture. 
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The other officers, who are appointed by the Lieutenant- 
Goyernor, are an architect, an engineer, a secretary, a law- 
clerk, an accountant, and such others, ,vhether their a!J- 
pointment be temporary or otherwise, as may be necessary. 
The duties of the architect, f,ngineer, secretary, law-clerk, 
and accountant are laid down by statute. 


The commisbioner has lllanagen1ent of the department: 
and it is his duty to oversee and direct the other officers 
and servants; and he lllay have other duties also assigneà 
him by the Lieutenant-Governor in council. 
The departlllent has control of all land, streallls, water- 
courses, and property, real and personal, heretofore or 
hereafter acquired for the use of public works; all canals, 
locks, danIs, hydraulic works, harbour piers, and other 
,yorks for improving the navigation of any water; all slides, 
dams, piers, booms, and other works for facilitating the 
transn1ission of timber; all hydraulic po,vers created by 
the construction of any public works; all roads and 
bridges; all public buildings; all railways and rolling stock 
thereon; all vessels, dredges, scows, tools, implements ana 
machinery for the in1prOVellleJ1t of navigation; !111 drains 
and drainage works; and all property heretofore or here- 
after acquired, constructed, repaired, Inaintained, or im- 
proyed, at the expense of the proyince, and not under the 
control of the Dominion governll1ent. These are declared 
to be yested in Her l\[ajesty, and under the control of this 
departn1ent. 
.L
ny other property, and any of these works, roads, etc., 
purchased or constructed at the public expense, n1ay, Ly 
proclan1ation of the Lieutenant-Governor, be vested in lIeI' 
:i\Iajesty, and subject to this department. 
Any property not required for the use of the public works 
may be leased or sold, under the authority of the Lieuten- 
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ant-Goyernor; and for the purposes of the department the 
commissioner may acquire and take possession of any land 
or real estate, strean1s, waters, water-courses, fences and 
walls, for specified purposes and under certain restrictions. 


The commissioner has also the necessary powers as to 
drainage of land, and the construction of slides in mill-dams 
or embankments; and he acts under the" Ontario Drainage 
Act" in reference to d.rains within lllunicipalities, on the 
request of their councils, as provided by that Act. In 
case any township desire to undertake such ,york, after the 
plans and estilllates are submitted to the department, he can 
report thereon as to the investment of a portion of the 
public llloney in debentures for the construction of su-ch 
drainage for the benefit of such township. 


All expenses connected ,vith the provisions for preventing 
riots near public works are paid through the comn1Ïssioner 
under the statute respecting riots near public works. The 
sale of liquors near public works is prohibited by stringent 
provIsIons. 
The commissioner of public ,yorks must within twenty- 
one days after the commencement of each session" make 
and submit to the Lieutenant-Governor an annual report 
on all the ,yorks under his control, shewing the state of 
each work, and the receipts and expenditure thereon, ,vith 
such further information as 111ay enable the assembly to 
judge of the working of the deparÌlllent. 
His report includes the expenses and repairs of the 
government house, parliament buildings, asylums, refor- 
matories, prisons, institutes for the blind, deaf and dUlnb, 
the agricultural college, the educational department, 
schools under the governlnent control, and Osgoode Hall ; 
also the inspection, repair and construction of lock-ups, 
goals, court rooms and registry offices in the districts of 
o's.G.c. 12 
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Algoma, 1\luskoka, Nipissing and other unorganized dis- 
tricts. 
The engineer of the department reports on the slides, 
dalns, crib works, piers, bridges, dredging, locks and other 
such matters as come within this department. 
The department is charged with the duty of seeing that 
the conditions on which aid has been granted to railways 
out of the provincial treasury are complied with before the 
funds are paid over and has a similar duty in respect to 
drainage works. 
'\Vhere it is necessary for a provincial railway in Ontario 
to cross a dominion railway the company desiring to effect 
such crossing must procure the approval of the commis- 
sioner of public works as well as the approval of the rail way 
committee of the privy council of Canada, and the railway 
cOlnpanies cannot waive the provision by agreement. (k) 


7. DEPARTMENT OF EDUCATION. (l) 


This department consists of the executive council of the 
l)royince, or a committee out of that number. One of the 
executive council is nominated to the office of minister of 
education by the Lieutenant-Governor. 
The minister of education may hold any other office in 
the executive council, and he may l>e a melnber of the leg- 
islative asselnbly and sit and vote therein. 
This department supersedes the council of public instruc- 
tion, which was suspended on the 10th of February. 1876 ; 
and all the duties of that council are transferred to this 
department, with a minister instead of the chief supe
in- 
tendent of education at its head. 


(k) Credit Vallelf By. v. the G. JV. Ry., 25 Gr. 507. 
(1) This department is created by statute of the province. It is not 
amongst the offices IDtntioned in B. N. A. Act, sec. 1
4, 135. 
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It superintends the studies and regulations of high 
schools, the organization, government and discipline of 
public schools and the classification of schools and teachers. 
It provides for the efficiency of the normal anrl public 
schools, examines and grants certificates to teachers, de- 
fines the qualifications of inspectors and exaluiners, and 
has the approval of all text, prize and library books. The 
statutory duties of the minister include the distribution of 
the legislative grants among the different public and high 
schools, and the general superintendence of normal schools 
and the conduct of teachers. The Acts relating to public 
and high schools give him extensive powers in the manage- 
ment of this department. 
Schools coming within the range of the Separate Schools 
Act are subject to inspection by the lllinister of education, 
and also to such regulations as may be imposed on them 
from time to time by the education department. 
The minister may also certify regarding any proposed 
industrial school in cities, that it is a fit and proper one for 
the reception of children and the school shall thereupon be 
deemed a certified industrial school. 


The police magistrate may send there such children as 
apparently are under 14 years of age if they are founù 
begging, or receiving alms, or are found wandering without 
any visible means of support, and having no home, or 
guardian, or any lawful business, or being destitute, either 
as an orphan, or one \vhose parent is imprisoned, or whose 
parents are so vicious that they are under no proper con- 
trol or education; or if such children are so unmanageable 
that the parents or guardians cannot control them. The 
rules of such school are to be approved of by the minister. 
The minister of education has power to decide upon all 
disputes and complaints laid before hiIn, the settleillent of 



164 


GOVERN:\IENT IN CANADA. 


which is not otherwise provided for by law, and upon all 
appeals n1ade to him frOll1 the decision of any inspector or 
other school officer. 


In cases in the division court, in which school inspectors, 
trustees, teachers or otber persons under these Acts are 
parties, an appeal is aHowed to the superior courts of law 
in Ontario. This exceptional proceed.ing is for the purpose 
of secul:ing uniformity of decision in school lllatters. The 
minister has power also to SUbll1it a case to any judge of 
these courts for the opinion 01' decision of the court therein. 
The mintster of eàucation is, ex officio, a member of the 
senate of the University of Toronto, which senate has the 
management of and superintendency over the affairs and 
business of the university. The Lieutenant-Governor 
appoints the president and all other officers, and approveR 
of the statutes of the senate. 


The Ontario society of artists, and the mechanics insti- 
tutes are by an Act of 1886 transferred to the educational 
department. 
The minister of education reports every year to the 
Lieutenant-Governor in council, up to the 31st of December, 
the actual state of the normal, model, high and public 
schools, and collegiate institutes, showing the eXl)enditure 
and sources of revenue, with such statements and sugges- 
tions, in reference to the illlprovement of the schools ancl 
the school law, and proilloting education, as he may deem 
useful and expedient. 
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CHAPTER X-'{. 


THE PROVINCE OF QUEBEC AND OTHER PE.OYINCßS-THE 
TERRITORIES. 


Quebec, two houses, Jnembers, otherlcise sinÛlar to Ontario, 
Jlldges-Adjustnwnt between the olel Canadas-
Tora 
Scotia and New Brnnswick unchangecl-J'.Ianiloba created 
-British Colnl1tbÙl,-Prince Edward Island-The Yorth 
1Vest 1 J e1"1"itories--KeelL'atin. 


QUEBEC. 


THE legislature of Quebec consists of a Lieutenant-Gover- 
1101' and two houses styled the legislative council of Quebec 
and the legislative assembly of Quebec. (a) 
The legislative council is composed of 24 members, who 
were appointed by the first Lieutenant-Governor of the 
province in the Queen's name by instrument under the 
great seal of Quebec. These hold office during life, unless 
the legislature otherwise provides, subject to the Act of 
1867. Their qualifications are. the same as those of the 
Quebec senators, which differ from those of other senators 
· in on
 respect-that is in this way: Quebec wae divided 
into 21 electoral d
 visions before confederation; and each 
of these sellt a senator to Ottawa, and a legislative coun- 
cillor tÇ> Quebec, both senators and councillors residing qr 
having their real property qualification in the division they 
represented. The regulations as to vacancies in the place 


(a) 'l'he constitution of the province of Quebec differs from that of 
Ontario only in the addition of a second house in the former province 
and in the different llUlubers of members in the asselnblies. 
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of a legislative councillor are the same as apply to senators; 
and vacant seats are filled by the Lieutenant-Governor in 
the same way as the first councillors were appointed. 
Questions as to qualifications and vacancies in the legis- 
lative council are heard and detern1Ïned by that body. The 
Lieutenant-Governor appoints their speaker, and may r('- 
n10ve !J.im and appoint another. Ten members, including 
the speaker, are a sufficient number to constitute a meeting 
for the exercise of its powers. The speaker has a vote; 
and when the votes are equal, the Inotion is declared in the 
negative. (b) 
Every legislative councillor, before taking his seat, must 
take and subscribe before the Governor-General, or SOine 
one authorized by him, the oath of allegiance, and the 
declaration of qualification, prescribed for senators as well, 
and which has alrea.dy been referred to under the chapter 
on the senate. (c) 
The legislative assembly of Quebec is composed of 65 
members, until altered by the legislature of the province; 
and even then the second and third readings of a bill for 
altering the limits of certain electoral divisions cannot be 
presented to the Lieutenant-Governor for his assent unless 
with the concurrence of the majority of the members 
representing all these divisions, and an address presented 
by the assembly stating that the bill has been so passed. 
Those electoral districts of Quebec, specially fixed, are the 
counties of Pontiac, Ottawa, Argenteuil, Huntington, 
lis- 
sisquoi, Beauce, Shefford, Stanstead, Compton, 'Volfe and 
Richmond, 1\legantic, and the town of Sherbrooke. (d) 
The seat of government is at Quebec; and the executive 
council is composed of the same number of ministers 
(b) Secs. 72 and 80. 
(c) Sec. 128. 
{d) Sec. 80. 
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as in Ontario, except that in Quebec the speaker of the 
legislative council and the solicitor-general are included in 
the executive. In Ontario there are no offices for such 
IJersons. (e) 
All the other provisions in the Act of 1867 relating to 
the constitution and legislative powers of Quebec are the 
same as have been set out in regard to Ontario. 


The judges of the Quebec courts must be selected from 
the bar of that province; but ,vhen the laws relating to 
property and civil rights in Ontario, Nova Scotia and 

 ew Brunswíck, are made uniforlll, the Governor-General 
may appoint judges for these provinces from anyone of 
them. (1) 


The pO'wer
, authorities and functions of the Lieutenant- 
Governors are the saIne in both provinces, except possibly 
in so far as the legislatures of Upper and Lower Canada, 
prior to 1840, may have vested their respective Governors 
or Lieutenant-Govf.rnors with different powers, authorities 
and functions. rfhe legislature of Lower Canada was sus- 
pended at one time by Imperial Act, a circumstance which 
did not happen to Upper Canada; but it is unlikely that 
this caused any very material difference in the statutory 
powers of their Governors. 
The Lieutenant-Governor of Quebec may, by proclama- 
tion, constitute townships in those parts of his province 
not already constituted, and fix the rnetes anà bounds 
thereof. (9) 


The executive government, as was seen, is carried on by 
the same number of members as in Ontario, except that 


(e) Sec. 134. 
(f) Sees. 97 and 98. Sec. 9-1 provides for the contingency of uniform 
laws, but it does not extend to Quebec. 
(g) Sec. 144. 
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they have no luinister of education; but they have addi- 
tional officèrs in the persons of the solicitor-general and 
speaker of the legislative council. The office of agriculture 
and public ,yorks is under one n1Ïnister, and there has 
been a con1missioner of railwnys, Lut the office is now 
abolished. ell) 


The officers in charge of the departments in Quebec 
succeed to all powers, duties
 fune-tions, et c., of those 
officers in the government of the late province of Canada, 
or of Lower Canada, in the saIne ,yay as the departtl1ental 
officers in Ontario do. The departmental offices in the two 
provinces agree in their main points, and are different 
chiefly in matters of detail; and it is not necessary to enter 
into a separate consideration of them as regards the pro- 
vince of Quebec. 
The division and adjustment of the debts, credits, lia- 
bilities, properties and assets of Upper and Lower Canada 
was referred at confederation to three arbitrators, one 
chosen by each government of the provinces and one by 
the government of Canada; and the Governor-General in 
council may order a division of the records, books and docu- 
ments of the late province of Canada between the present 
provinces of Ontario and Quebec. (i) 


NOVA SCO'l'L\ AND NE'V BRUNSWICK. 


The Act or' 1867 uniting the provinces did not alter the 
legislatures of either Nova Scotia or :New Brunswick. Sub- 
ject to the provisions of this Act, they continued as they 
,vere before that date, and relnain so until altered under 
the authority of the Act. (j) The same applies to the 


(h) Quebec Statutes, 188U, cap. IY. 
(i) Sees. 142-143. 
(j) Sec. 88. 
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executive power of these provinces, which was also un- 
changed. (lL) They were restrictecl to legislating only on 
the prescribed class of subjects assigned to the provinces 
by such machinery as' they always possessed. The mode 
of appointing the governors was changed-it thereafter 
rested ,vith the Goyernor-General of Canada. Nothing is 
said as to the powers, authorities and functions of any 
Lieutenant-Goyernors, except those of Ontario and Quebec. 
...\.11 of them reco1l1mend to their respective houses by 1nes- 

age, appropriations, tax bills and all 1110ney votes. 
They can assent to bills, disallow them, or reserve them 
for the signification of the Governor-General's pleasure. 


These provinces have the exceptional privilege of ap- 
pointing judges to their own courts of probate. (l) 


X ova Scotia and New Brunswick, like Quebec, have two 
houses-a legislative council and a legislative assembly. 
The house of assembly in Nova Scotia is composed of 38 
members, and in New Brunswick of 41 members-the 
legislative councils of 16 and 18 respectively. (11
) 


(k) Sec. 64. 
(1) Sec. 9ô. 
(m) In 1870, a measure to do a\,\Tay with the upper house in Nova 

cotia passed the assembly, but was rejected in the legislative council. 
The assembly then presented an address to the Queen, asking that the 
B. N. A. Act be amended so that new councillors might be added to carry 
the rneasure in the other house. The legislative councillors presented a 
cONnter address, and the executive council a memorandum showing its 
approval of the action of the assembly. The colonial secretary replied 
(25th June, 187!)), declinint:, to advise any action in the matter. Con- 
siderable correspondence is to be found in the years 18ßO-81 on this 
question. The secretary of state of C'-tnada advised the local government 
that a full opportunity had not arrived in order to restore harnlony 
between the houses, and that thQ Governor-General would be glad to 
submit anyal1ditional papers to the colonial secretary. Accoràingly, 
Nova Scotia secured the co-operation of the other maritime provinces in 
the hope of freeing thenlselves from their legislative councils. The 
matter was strongly urged before the DOluinion government, but nothing 
came of it. In löH
, a bill ill the assembly jn Nova 
cotia to abolish the 
council was, on its second reading, defeated by 12 to H. 
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The executive council in Nova Scotia is at present con1- 
posed of seven members, of which only three have port- 
folios-that is the provincial secretary, the attorney-general 
and the commissioner of public works and lllines. 
In :New Brunswick the number of the executive council 
is seven also; but here they have an attorney-general, a 
provincial secretary and receiver-general, a chief com- 
missioner of the public 'works, and a solicitor-general. 


:MANITOBA. 


By an IInperial Act passed in 1871, the parliament of 
Canada may from time to time establish new provinces in 
any territories forming for the time being part of the 
Dominion of Canada, but not included in any prov:nce 
thereof, and may at the tÏ1ne of such establishment Inake 
provision for the constitution and achllinistration of any 
such province and for the passing of laws for the peace, 
order and good government of such province and for its 
representation in the said parliament. (n) This Act was 
passed to confirm the DOlllinion Act, establishing the pro- 
vince of l\Ianitoba. 
This l)rovince and the territories hereafter mentioned 
were part of Rupert's Land and the N ortb- "\Vest Territory 
before they were admitted into the union in 1870. This 
was affected by proclamation pursuant to order in council 
at Ottawa. The boundary of 
lanitoba was defined then, 
but has been altered since, in 1877, by the parliament of 
Canada, with the consent of the legislature of J\Ianitoba. (0) 
All the provisions of the British North America Act which 
apply to the ,vhole of the l)rovinces are applicable to 1Iani- 


(n) 34 and 35 Vie. cap. 28; see sec. 146 B. N. A. Act. 
(0) The present boundaries are sat out in R. S. C. chap. 47. The eastern 
boundary is a line due north from the point where the western boundary 
of Ontario intersects the international boundary with the U. S. 
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toba as if it had been one of the provinces originally united 
by that Act. The Act admitting this province defines the 
qualification of voters-the duration of the assembly to be 
four years with a yearly session, as in Ontario, and the 
sea.t of governnlent to be at Fort Garry, or within a mile of 
that place. Fort Garry is now the city of 'Vinnipeg. 
The constitution originally given to 1\1anitoba provided 
for a Lieutenant-Governor and two houses, as in Quebec; 
but in 1876 the legislative council was abolished by the 
local legislature. 
The legislative assembly, which, with the Lieutenant- 
Governor, now forms the legislature, is COll1posed of thirty- 
five mell1bers, representing the districts into which the 
province is divided. (p) 
The executive councIl is C01l1posed 0f such persons and 
under such designations as shall seelll fit to the Lieuten- 
ant-Governor. It at present consists of five persons-a 
provincial treasurer, a provincial secretary, minister of 
public ,vorks, the attorney-general and a minister of agricul- 
ture, statistics and health. ' 
The provisions regarding the speaker originally, and in 
vacancies, the. duties of speaker, the absence of speaker, and 
the Jllode of voting, are the same as in the house of COlllnlons 
at Ottawa. Canada assumes and defrays a large portion of 
the expenses of the province. Almost every year since its 
admission a number of Acts have been passed in the par- 
liall1ent of Canada applying to J\fanitoba; but except as to 
the limits of that province (and only then by consent of the 
l\Iani
oba legislature,) the parliament of Canada has no 
power to alter the provisions of the Act originally estab- 
lishing that province. (q) 


(p) Statutes of 188ö, :l\1an. 
(q) The B. N. A. Act, 1871, sees. 3 and 6. The provhdons as to the 
alteration of limits (sec. 3.) apply to all the provinces. 
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BRITISH COLr::.\IBIA. 


This province was admitted into the union on th8 20th 
of July, 1871, by royal proclamation of the Queen in 
council. 


The constitution of its legislature is the same as that 
of Ontario, it being con1posed of a Lieutenant-Governor 
and one house of assembly. The executiye council is at 
present composed of an attorney-general, a chief cOl1lInis- 
sioner of lands and works, a provincial ôecretary, minister 
of mines and a minister of finance and 'agriculture. The 
legislative assembly is composed of twenty-five 111enlbers. 


PRINCE ED\VARD ISLAND. 


This province \vas admitted into the unIon on 1st of 
July, 1873. 


The legislature is composed of a Lieutenant-Governor, a 
legislative council of 13 members, and a legislative 
assembly of 33 mell1bers-both houses being elected by the 
people. 
The executive council is composed of the attorney-general 
the provincial secretary, treasurer and comn1issioner of 
public lands, and a commissioner of public works, ,vith some 
other 111en1bers without office. 


The terms upon ,vhich this colony was admitted are laid 
down at considerable length in the order in council in that 
behalf. Canada became liable for the dobts of the province, 
and the province was entitled to incur a liability of four 
millions of dollal's iu view of her isolated and exceptional 
condition, and as something towards the share other pro- 
yinces received fr01l1 Canada in reference to railways and 
canals. There being no revenue from crown lands in the 
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province the Dominion gov
rnment -agreed to supply her 
with about $40,000 per annum in order to purchase lands 
from large landed proprietors. Canada also pays a large 
yearly SUlll towards defraying the expenses of the local 
governm6nt and legislature, besides such charges as are 
incident or appertaining to the general government and 
allowed to the other provinces. 
The constitution of the legislative and of the executive 
governn1ent ren1ained unchanged; but all the provisions 
of the Act of 1867, except those parts which in terms or by 
reasonable intendment apply to only one province, or to a 
part of the don1Ïnion, take effect in Prince Edward Island. 


THE NORTH--WEST TERRITORIES AND THE DISTRICT OF 
KEEW ATIN. 


The territories forlnerly known as Rupert's Land and 
the N ortb - "\Vest Territory are, with the exception' of such 
portions as form the province of 1\Ianitoba and the district 
of I(eewatin, now called the N orth-"\V est Territories. 
There is a Lieutenttnt-Governor for the Territories ap- 
IJointed under the great seal of Canada and holding office 
during pleasure. He administers the government under 
\ instructions given him fron1 time to tÌ1ne by the Governor in 
Councilor by the secretary of state of Canada. He is aided 
in the administration of the territories by a council of six 
persons appointed by the Governor in CounciL The seat of 
government is at present Regina but it may be changed 
froin time to time by the Governor in Council. 
When the population attained certain proportions, elec- 
toral districts were formed and elections took place for a 
council. This elective chamber at present has 13 Inen1bers 
and when it reaches the nUITlber of 21, the nominated 
council ceases to exist. This body shall be constituted and 
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designated as the legislative assembly of the territories, 
and it shall sit at least once a year. The members shall 
bold office for two years. Bills passed by them may be 
approved or disapproved of, or reserved to the Governor- 
General. At present the Lieutenant-Governor preside3 
oyer the elective council, but when the legislative assembly 
comes into operation the powers of the council pass to it, 
and it aSSUllles the formalities of an assembly. (1") 
The North-'Vest Territories will hereafter be entitled to 
a representation of four members in the commons and two 
in the senate of Canada. (s) The provisional districts of 
Saskatchewan and Alberta send one member each; and 
Assiniboia is divided into two ridings, east and west, and 
each of these sends also one member. 


KEE\V 
\ TIN. 


Keewatin was detached from the territories in 1876, but 
it is now somewhat different, in its southern boundary, 
frolll what it was in that year. It Inay shortly be describ- 
ed as the territory west of Hudson's Bay to a meridian line 
between 100 and 101 degrees of longitude west from Green- 
wich extending north to the limits of Canada and south to 
the province of J\Ianitoba. The eastern boundary of J\Ian- 
itoba is a line due north from the point where the western 
boundary of Ontario intersects the international boundary 
with the United States, and this line produced north to 
Hudson's Bay appears to be the eastern boundary of 
I{eewatin. As originally formed it comprised the- territory 
lying east of J\fanitoba and west of Ontario, but both these 
provinces since 1876 have enlarged their boundaries and 
they now llleet at the point already n1entioned. (t) 
(r) R. s. C. cap. 50. 
(s) 50-51 Vie. D. cap. 3 and 4, R. S. C. cap. 7. 
(t) The northern boundary of Ontario is yet undecided. The eastern 
boundary of Manitoba is not the western boundary of Ontario, except at 
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The Lieutenant-Governor of 
lanitoba is ex officio Lieu- 
tenant-Governor of this district; and he, with a council of 
not less than five or more than ten, administers the affairs 
of the district. The council is apJ::ointed by the privy 
council at Ottawa; and all the powers it possesses are de- 
rived from orders in council there. 


Provisions somewhat similar to, and in many instances the 
saIne as those set out in the last chapter on the Govern- 
ment of the North-West Territories, apply to this district; 
and all laws in force in the Territories are to remain in 
force in the district until otherwise altered. (u) 
This district has no representation in the senate or in the 
commons of Canada. 


the point on the international boundary referred to. The province of 
Ontario claims as against the Dominion government that its northern 
boundary i5 not south of James Bay, or the most north-westerly point of 
the Lake of the 'Voods. But no authoritative decision has been given in 
the matter. The province has grounds for claiming all lands south of 
those owned by the Hudson Bay Company and east of the line determined 
by the judicial committee of the privy council. 
(ll) R. S. C. cap. 53. 


, 
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CHAPTER XVI. 


THE JUDICATURE. 


Dejects oj 'lcritten constitutions, impe7fect description oj 
boundaries to legislatire ]Jozcen
-Position of the eonrts 
-Dijjerent sources of lalcs-The judicial power/, in the 
United States, in Canada, similar duties but dissiJnilar 
ongzn. 


Under a federal system of government, as has been seen, 
a written constitution is a necessity. The limits of legis- 
lath-ore control between the central and local governmen
s 
must be sharply defined. The respective fields ,vhich are 
111apped out for the exercise of their law-making powers 
should be separated and fenced off 'with all the accuracy of 
langu3ge that is possible. N otwithstandillg the desire to 
locate this distinct boundary, it has not been possible in 
the American or in the Canadian constitutions to do more 
than to express by general classification the areas intended 
to be covered by the different governments. To use the 
language of 1\11'. Blake, as applying to Canada, " the B. N. 
A. Act is a skeleton." 'Vithout resorting to the particu- 
larity of a code, the framers of the Act had to be content 
,vith a couple of pages of subjects in language necessarily 
impel'fect, and capable as has been since seen, of 1110re 
than one interpretation. The difficulties in this respect 
have been very great in this country, and the task of 
deciding upon a conflict of laws has been, and ,vilJ be, by 
no means an easy one. It is the province and duty of the 
judicial department to determine the boundaries of these 
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subjects; to say what the law is, and if two laws conflict 
,vith each other, to decide on the operation of each; so that 
if the law he in opposition to the constitution, and both 
apply to a particular case, the court must either decide the 
case conformably to the law, disregarding the constitution, 
or conformably to the constitution, disregarding the law. (ll) 
'Vhere the powers of the legislature.s are defined and ]Í1nited 
it is the duty of the courts to say whether or not these 
limits have betH1 passed. " The right of all courts, state 
ana national," says 
I r. J nstice Story, "to declare uncon- 
stitutional laws void, seems settled beyond the reach of 
judicial controversy." This language is as applicable in 
the Canadian as in tho A111erican union. 


A_n in1prrial statute in 1867 ga,ye Canada a written and 
defined constitution. Under this constitution two govern- 
1nents were endowed with large legislative powerR. All 
the laws were to be interpreted by the courts, but in- 
terpreted so as not to conflict with the imperial laws, 
,vhich must be executed before all others. Our courts, there- 
fore, are bound to detern1ine w hat laws a.re in force. A 
Canadian law which is repugnant to any imperial enact- 
l:nent 111USt he declared void by the courts-a higher than 
Ca.nadian power has said that it is no law at all. Again,. 
the Dominion parlian1ent may usurp provincial rights, or a 
province assume to deal with dominion 1uatters; the courts 
still sitting under the constitution, the imperial ena.ctment 
must refuse to accept surh attempted legislation as va.lid 
law. The courts in Canndn. are still the Queen's courts 
and bound to interpret sueh law as is in force, and equalJy 
bound to declare that the Acts of any of onr legislatures, 
when transcending their lÏInitR, are unconstitutional and 
yoitl. The courts, so long as they are permitted to exist, 
are not the creatures of either the provincial or federallegis
 


(a) Jlarùllr!l v. .J.lladiðoll, 1 Crandl 177. 
O'S.G.C. 


13 


. 
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lature; they are of course subordinate to constitutional 
legislation, but they are co-ordinate and in effect superior 
to that which is not constitutional. 


In Great Britain the legielature is the chief power in the 
land. There being no written constitution, no plain speak- 
ing and inflexible statute of paramount law, under ,vhich 
the governlnent of the country is carried on, the constitu- 
tionality of its acts cannot be questioned by the courts in 
the same way as in those countries wherein there is a 
government with divided po,vers. The acts of the legis- 
lature form the la,v, and these acts its courts Inust construe 
without questioning their validity or testing them with the 
constitution. The British people speak in each legislative 
enactInent through one parlÜllnent with plenary power; 
and their latest ut terance is the guide for their courts, which 
are always subordinate to this legislature, and exist solely 
by its perlnission. 


In our federal government it is the duty of the judiciary, 
as the appropriate means of securing to the people safety 
from legislative aggression, to annul all legislati\'e action 
without the pale of the written constitution. In Inatters of 
conflict between the powers of the local and Cell tral 
legislatures, the position of the judiciary is not that of a 
subordinate, but of a co-ordinate branch of the govern- 
n1ent; and it Inllst declare every act of the legislature 
,vhich is repugnant to the constitution to be absolutely 
void. This power is not confined to any particular court, 
but extends to all courts both dominion and provincial. 
The courts are the custodians of the constitution. 


These courts are also bound to declare what laws are in 
force in the Dominion, whether they are enacted by the 
parliament of tbe DOlninioD or by the local legislatures. 
The provincial courts are no mere local courts for the 
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adn1Ïnistration of the laws passed by the legislatures of the 
provinces in which they are organized. 


The union of the provinces in 1867 did not in itself effect 
any alteration in these courts in this respect. The powers 
of the courts are ones to be exercised with the Inost de- 
liberate ca ution. Unless it is clear that the legislature bas 
transcended its autbority, the courts win not interfere. No 
court can pronounce any Act of the legislatu
e void for any 
supposed inequality or injustice in its operation, provided 
it be on a subject lnatter purely within the scope of 
legislative authority, and the provisions of the law in 
general. 
This being, it is apprehended, the position of our judici- 
ary in Canada, the laws to be considered necp-ssarily refer 
to three sources-the imperial, the dominion and the pro- 
vincial. 


What is known as the cornlnon or the unwritten law of 
England was largely ilnported into all parts of the Do- 
minion in virtue not only of British subjects bringing part 
of this law with theln of necessity, but also by 111eanS of its 
express introduction by statute. The introduction of Eng- 
lish law in these various ways brought with it the decisions 
of the courts in Great Britain in reference to the same; 
and these decisions or precedents are another source of 
laws. The introduction of the crin1inallaw of England to 
the old province of Quebec in 1774: introduced all these 
sources of law at once. 


In the province of Ont
rio a few references will show bow 
extensively the laws of England have been adopted here. 
In 1792 all the arnendments made in England to the 
criminal law since 1774 were transferred to Upper Canada; 
and in the same year the law as to property, civil rights, 
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and trial by jury as it then stood, was declared to he the- 
law for the province. On the establishment of the Court 
of Chancery, the law of England, as it stood in 1837, 
regarding the English Court of Chancery was, unless other- 
,vise provided, to be in force here; and the rights, incidents 
and privileges of the courts of COllll110n la.w in England in 
1859 were transferred to our Superior Courts of law. In 
British Colunlbia the criminal law of England flS it stood 
on the 19th of November, 1858, subject to locallegislation
 
is the crilninal law of that province. 
The lorallegislatures 11lay delegate to municipal or other 
corporations the power of Inaking laws. This is effected 
by the by-laws of these Lodies, which are as nluch the la\y 
of the land as any legislative Acts; and, as another ex- 
alnple, 111ay be Inentioned the powers of the Governors in 
Council under statute regulations to proLnnlgate orders- 
lÌa ving the force of la \VS. 
'\Vhen it is remembered that all the different sources of 
the la,vs, their application and their meaning, have to be 
considered and determined by the courts, it will be seén 
how important is the judicial department of goYernment
 
and how imperious and absolute is the necessitjT of securing 
its independence. (a) It bears the whole stress of the 
constitution. 
1\11'. Duel', writing on the constitution of the United 
States, says: 
",,\Vhoeyer attentively considers the different departments 
of power, must perceive that in a government in which 
they are separated from each other, the judiciary, from 
the llature of its functions, will always be the least danger- 
ous to the political rights secured by the conBtitution, 
because it will have the least capacity to invade or injure 


(a) In the United States, the judges of the supreme and inferior courts 
hold their offices during good behavior. 
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them. The executive power 110t only dispenses the honors, 
but \vields the sword of the community. The legislature 
not only holds the public purse, but. prescribes the rules by 
\vhich the rights and duties of every citizen are to be en- 
joyed and regulated. But the judicial power has no com- 
mand over the sword or the purse ;-no direction, eitber of 
the strength or the \vealth of the society and can take no 
active resolution whatsoever. It bas been truly and em- 
phatically said to have' neitber force nor will, but merely 
judgment; " (b) and even for the practical exercise of this 
faculty, it must depend on the protection and support of 
the executive arlll." 


There is only one section in the B. N. A. Act that refers 
to any court not already in existence in the provinces. 


The 101st section is as follows: 


The parliament of Canada may notwithst9.nding anything 
in this Act, from time to time, provide for the constitution, 
Inaintenance and organization of a general court of appeal 
for Canada and for the establishment of any additional 
courts for the better administration of the laws of Canada. 


The creation of the court of appeal does not in itself give 
to that court any power not possessed by the courts appeal- 
ed from. It would have no inherent jurisdiction, it would 
simply sëttle more authoritatively questions of law from 
the courts in the provinces. As a court. of appeal it bas 
no more power than is possessed by the provincial courts 
already in existence. Under the last part oÍ section 101, 


(b) The Federalist No. 78. When the Supreme Court cannot count 
upon the support of the executive, its judgments may be without force in 
the United ::,tates, though this could not arise under our government. 
r.rhere the executive force being in the President, and being a real force, 
the latter may if so minded refuse to carry out the law. 'Vhen C. J. 
Marshall bad delivered a judgment obnoxious to President Jefferson. the 
latter is reported to have said, in republican simplicity of language, ".T ohn 
Marshall has delivered his judgment, let him now execute it-if he can:' 
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it could be invested with ne,v powers and endowed with 
original as well as appellate jurisdiction. But if this sec- 
tiç>n had been omitted from the Act, the other courts would 
still have the saIne position they now occupy. They derive 
no assistance and receive no new powers from the- Act. 
They are simply nlade subject to an appeal court which it 
was hoped would take the place of an appeal to England.. 
It does not take away any of their rights and duties and 
does not divert the judicial power from 
he Crown. The 
judicature in Canada as in England points to the Queen as 
itH source. Tbere is no change in tbat respect under our 
federal systeln, and the principles of the British constitu- 
tion have been adhered to so far as the judicature is con- 
cerned. 
In thr American union the position of the judicature is 
very different. By the 1st section of Article III. 
The judicial power of the United States shall be vested 
in one supreme court, and in such inferior courts as the 
congress may from tilne to time ordain and establish. The 
judges both of the supreme and inferior courts shall hold 
their offices during good h
haviour; and shall at stated 
titnes receive for their services a compensation which shall 
not be dirninished during their continuance in office. 
By the United States constitution, the judicial power is vest- 
ed in the supreme court just as 111uch as the executive power 
is vested in the president or the legislative power is vested 
in the congress. Under this state of things there is no 
COlllnlon source of power such as is the first estate under 
the British constitution. rfhe three divisions of goyern- 
lnent are three co-ordinate powers-one making the laws, 
another interpreting them and a.nother executing them. 
These powers are not only co-ordinate but they are dis- 
tinctly separated in theory and in practice. In the United 
Kingdom they are united in theory and in practice. The 
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Queen acting under the advice of a prime minister is in the' 
first instance, the legislative, the executive and the judicial 
power. It is not to be Ünagined that in the judicial 
department the prin1e minister does more than create the 
courts and supply thelTI with judges and everything needful 
in that respect: the distinction between the two forms of 
governluent is that in the United States the judicial power 
is independent of the congress and the president; while in 
Great Britain the judicial powers and all other powers are 
in the control of the executive. 
In the Canadian union the theory and practice follow the 
principles of the British constitution. rfhe suprerne courL in 
this country has no position at all analogous to that of the 
United States supreme court. Here it is a court of appeal 
for ihe provinces. It has no more power to declare an act of 
Qne of the legislatures unconstitutional than has the lowest 
court in the land. It is co-ordinate with the legislatures 
just as the other courts of Her l\Iajesty are co-ordinate. 
There is no judicial power vested in it or in them, they are 
all equally under the constitution and bound to construe 
all legislative and executive Acts in accoràance with that 
supren1e law. There is therefore no analogy behveen the 
origin of the judicial power in Canada and in the United 
States; but the exercise of judicial power in Canada is 
analogous to its exercise in the .A..merican union in deciding 
whether the legislatrires have kept within their proper 
lin1Íts. In Canada that means in effect whether the im- 
perial Act of 18ß7 is not transgressed by any statute of the 
Canadian legislatures. It is not the supreme court or the 
authority to create courts that pennits when necessary such 
legislation to be declared void, but it is the fact that the 
same power that decreed the constitution, created the courts-; 
and their duty is to see that no Canadian statute is at 
t L 
variance with that standard of goyernrnent and of Jaws- 
the Confederation .A..ct. 
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CHAPTER XVII. 


THE COURTS. 


The judicia,l cOlnllLÏttee of the prÜ'y cO'llnc-il, cOlnposition, jltris. 
diction, discretion as tv appeals, pr'Jcedure, jlldgl7
e-nt- 
The SUprel1le court of Canada, jurisdiction, court of last 
'resort, sittings, practice and procedure-I'he exchequer 
court of Canada., new constitution, jurisdiction, to [OUOl!' 
English practice, sittings, writs 'run through Canada- 
The 'lnaritime court vf Ontario, jUI"isdictiol 1 J judge, 
practice. 


THE JUDICIAL COMMITTEE OF THE PRIVY COUNCIL. 


THIS court is the last resort of a colonial British subject 
in appeal frOln the laws of his own colony. 
The privy council in England is composed of a large 
number of distinguished persons. l\lost of the principal 
judges, the speaker of the house of COlnn1ons, the Queen's 
alllbassadors and those forillerly holding offices in the min- 
istry, besides the archbishops and SOine bishops, are mem- 
bers of this hody. One distinguished comlllittee forl11s the 
caLinet; another, \vith which only we have to deal here, 
forms ajudicialcollilnittee, the functions of which are to decide 
all matters that can judicially come by appeal or by com- 
plaint in the nature of appeal before the Queen, or the 
Queen in council. On hearing the case argued this com- 
mittee reports to the Queen in council its recomnlendation 
for ber decision. 
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This court is composed of such privy councillors as are 
or were its presidents, judges of the chief courts of equity 
and common law, the judges of the a.dmiralty, of the pre- 
rogative court of Canterbury, bishops and archbishops, two 
retired East Indian or Colonial Judges, and bvo others. (a) 


'The committee has the ordinary powers of the superior 
courts in England as to witnesses, juries, process, etc.; 
and cases lllÚY be heard by three of its lllelubers and the 
lord president. The court holds three sittings in the year, 
generally in February, June and Ncvember, and lasting 
about six weeks. 


The jurisdiction of the judicial committee is divided into 
two heads-one comprising appeals allowed by right, and 
the other those cases where leave to appeal is first ûf all 
nece-ssary. The crown may, in Acts of its coloniallegisla- 
tures, shut out the right to appeal-it may abrogate its 
prerogative. \Vhf\re the right of the crown is not reserved, 
or wbere the fair construction of the colonial Act is that no 
appeal will lie to the 
rivy council, then the judgment of a 
colonial court under the provisions of such an Act, assented 
to by the crown, is final. The crown, by assenting, takes 
away the right of appeal. 


'fhe Quebec controverted elections Act of 1875, states 
that the judglnent of the court " shall not be susceptible of 
appeal;" and an appeal to the privy council was refused in 
a case con1Ïng under the Act. (b) 
'fhe Dominion Act establishing the supreme court at 
Ottawa in 1875, lllacle its judgments final without appeal, 
saving any right which Her l\lajesty luay exercise in virtue 
of the royal prerogative. 


(a.) Cox's British Commonwealth. 
(b) Tlteber[lc L Landr!!, 2 App. Cas. lü2. 
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Lord Cairns, in vonstructing the sec:tion of the supreme 
court Act containing these words, laid down the rule that 
the judicial COffilTIlttee of the privy council would haye 110 
hesitation in a proper case of advising Her l\Iajesty to per- 
nJit an appeal from the judgment of this court. The dis- 
cl"ption of EO allowing an appeal to be heard would not be 
exercised where the arllonnt involved was small, and where 
tbe issue between the parties related simply to the 
legal construction of a particular contract, or where no 
general principle ,vas involved, or where no other cases 
w
re necessarily affected by the decision cOlllplained of. (c) 
Appeals l
e as a matter of right froin the prov.inces, but, 
so far as colonial cases are concerned, it is said that no 
appeal lies in any case of felony. 'Vhen the last court is 
reached in critninal 111atters the condelnned has the right 
to sue for pardon at the foot of the throne. Formerly the 
pardoning power ,,'as supposed to be or ,vas in reality, in 
the personal discretion of the Governor-General. (d) 


Appeals to Her 
lajesty in her privy council are enter- 
tained fron) the court of appeal in Ontario. where the Inat- 
tel' in controversy exceeds the sum or value of $4,000, and 
in cases relating to the taking of any annual or other rent, 
custon1ary or other duty or fee, or any like demand of a 
general or public nature affecting future rights, no matter 


(c) Joll1l
ton v. The Jlilli
ta mul Trll
tces of St. Alldrclc's Church, 
10n- 
treal, 3 App. Cas. 139. 
(d) The instructions as to pardon are now to this effect: 
u rrhe Governor-General is not to pardon or reprieve any offender who 
luay be tried witilln the DOlllinion without first receiving in (;u'pital cases 
the advice of the privy council, and in other cases the advice of at least 
one minister. And in cases in which such pardon or reprieve might 
directly affect the interests of the empire, or of any country or place be- 
yond the jurisdiction of the government of the Dominion, the said 
Governor-General shall before deciding as to either pardon or reprieve, 
take t.hese interests specially into his own personal consideration in con- 
junction with such advice as aforesaid." Instructions to his Excellency 
the Marquis of Lorne. 
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what the amount in question may be. Beyond these no 
appeals lie from the court of appeal in Ontario to the judi- 
cial conullittee of the privy council. 


. 


AU cases of appeal are commenced by petition addressed 
to Her 11ajesty in council; and this is the first step in 
their prosecution. Afterwards certified copies of the record 
from the court appealed from are sent io England and 
deposited in the council office; and an a.ppe
rance having 
been entered by the respondent, each side makes up its own 
case if it is allowed to be hea.rd. 


Security to the alllount of $2,000 must be given in such 
cases. 


Earl Carnarvon, in 1874, intin1ated to the Goyernor- 
General of Canada that in order to bring appeals fron1 the 
supren1e court of Canada, a petition for that purpose in ord(1r 
to obtain leave to appeal should be brought before the 
Þ judicial con1mittee of the privy council, and not trans- 
n1itted through the secretary of state to the Queen in council. 
He also intimated as the practice, that the respondent lllUSt 
enter an appearance before any answer is rpturned by the 
judicial conll11ittee in reference to the petition. The Gover- 
nor-Genera] hereafter i8 to decline transmitt.ing applications 
in a private suit to the secretary of state for the colonies, 
but is to inforn1 the petitioner what steps to take in the 
matter. The circular dispatch of Earl Carnarvon, though 
directed to the practice in appeals, is an indication tbat the 
royal prerogative as to allowing them fron1 Canada will be 
exercised on the recommendation of the judicial cOllln1ittee 
itself. In effect it would seen1 to be similar to an applica- 
tion to any appellate court for leave to appeal, where such 
leaye is necessary. 


The judicial cOilln1Íttce has unlÍ1nited powers in the way 
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of procedure, and i
 not bound by the rules In the court 
below. 


The case is argued by senior and junior counsel, the 
appellant's counsel having the right to reply: and the 
judgment of the court is deJivered by one judge only, and 
need not be unanimous--a n1ajority being sufficient. (e) 


,The judgment, after being delivered, is reported by the · 
comluittee, and submitted to the Queen in council for 
approval. rrhe order made thereupon is the last proceeding 
in the case and the Judicial rights of the parties are there- 
by finally determined. 


THE SUPRE:\IE COPRT OF CANADA. 


This court is the highest court of appeal within Cana.da, 
and entertains appeals, civil and criminal, within and 
throughout the ])ominion from the laet court of resort in 
the provinces. By consent of the parties appeals may be .. 
directly made from a superior court, and by leave the court 
may hear an appeal from any decree, decretal order, or 
order n1ade by a court of equity, or in an equity proceeding, 
or any final judgment of the superior courts, other than 
those of Qllebec, without intermediate appeal to such last 
provincial court, providing the case originally commenced 
in such superior court. In certain cases in election peti- 
tions an apper:,l in the san1e 'yay will lie to this court. In 
equity cases, and in proceedings in the nature of equity, 


(e) Some years ago it was discussed in England whether a dissenting 
1nember of the committee could declare his dissent. A great deal of 
learning and historical research were expended on another question out 
of which this arose, that is, whether or not the judicial committee of 
the privy council is a COllrt at all, or merely a consltltatil'e body. If a 
court, then each member would have the right to express a dissenting 
opinion or judgment; bJ.t if the usages and traditions of the privy 
council were to govern, then there could be no dissent, at least in 
expression. 
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an appeal will lie to this court even frOln orders made in 
the exercise of judicial discretion. The court can also hear 
special cases, review judglnellts .on pointB reserved at the 
trial, 011 motions for a ne w trial, 011 motions to set aside 
an award, on applications in havellS corpus, JJul7ldamllS, or 
lTIunicipal by-laws. It entertains appeals frolll the 
exchequer courts, the l11aritÜne court of Ontario, and 
cases under the Domin
on Elections Act and the 'Yinding- 
up Act. 
T
e intention of the ,..-\..ct establishing the suprelue and 
exchequer courts is that all orders, decretal orders, decrees 
and decisions of any superior court nHtde in any sucb cause, 
lnatter or other judicial proceeding in equity, or in any 
action, cause, suit, lnatter or other judicial proceeding in 
the nature of a suit or proceeding in equity, are and always 
haye been proper subjects of appeal to this court. 
In Quebec cases, the appeal must always COl11e from the 
Court of Queen's Bench; and the lnatter in controversy 
n1ust be at least 
2,OOO, unless it involves the validity of a 
dOlninion or local .A.ct of the legislature or of any Act or 
ordinance of the territories or districts of Canada, or any 
fee of office, duty, rent, revenue, or any stun of n10ney pay- 
able to her l\lajesty, or any title to any iands or tenelnents, 
or annual rents, if brought in the court lllentioned. 


The court has jurisdiction in criminal as well as in civil 
n1atters; but in respect of any indictable offence, no appeal 
is allowed, if the judgment of the lower court was unani- 
lnous in affirming the conviction. 
This court of last resort in the provinces does not Inean 
the individual judges who may be authorized to sit in these 
courts, hut the tribunals fron1 which the appeals are to 
come, or the respective courts theillselves, \vithout reference 
to the nun1ber of judges; provided always the court he duly 
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constituted by the presence of a sufficient ntllnber of judges 
to lllake a legal court, whatever that nunlber may be. (f) 
The judgment of two or even of one judge, where the courts 
may be constituted of these nU111bers respectively, is not 
appealable. An appeal lies only where there is a dissenting 
judgnlent in the court appealed from. (g) 
No appeal lies to this court from the judgment of a court 
., 
granting a new trial on the ground that the verdict ,vas 
against the weight of evidence-that being a Inattèr of 
discretion. (h) 
The Governor-General may refer any matter to the 
judges of the supreme court for hearing or consideration, 
and they shall certify their opinion thereon to the Governor 
in Council; and either house of parliament nlay refer any 
private bill or petition thereto. 
Controversies arising between the Dominion and the pro- 
vinces, or between the provinces themselves, lnay, with the 
consent of the provinces, be detennined by the suprelne or 
the exchequer court of Canada. The province of Ontario 
has placed herself within this 
 urisdiction by enacting that 
the suprelne court lnay entertain controversies between the 
DOlTIinion and the provinces, and also controversies between 
Ontario and any other province submitting to the jurisdic- 
tion of the court. In such actions and proceedings in On- 
tario, where the parties thereto by their pleadings raised 
the question of the validity of any Dominion or provincial 
Act, if in the opinion of the judge the question is material
 
the case 111ay be ordered by the judge, either ,vith or with- 
out the request of the parties, to he relnIJved to the supreme 
court. 


(f) Per )[1'. Justice (now Chief Justice) Sir Wm. Ritchie in Amer v. 
The Queen, 2 S. C. 5U2. 
(m 1\11'. Justice Taschereau in the same case. 
(It) Boak v. The Jlerchants' Jlarillc Insurance Co., 1 S. C. 110. 
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The court, or any of its judges, has original jurisdiction 
in habeas corpus cases; and has the same power to bail, 
discharge or commit the prisoner as any court or judge in 
the provinces having jurisdiction iu such matters. (i) 
The court, or any judge, Inay also order the issue of a 
writ of certiorari to bring up papers or proceedings necessary 
",,'ith a "iew to any enquiry, appfal, or other proceeding 
before such court or judge. 
The supreme court sits three times a year; on the third 
Tuesday uf February, the :first Tuesday in 1\Iay, and the 
fo
rtb Tuesday in October, at Ottawa, and is presided oyer 
by a cbief justice and fh"e associate j l1dges, who hold office 
during good behaviour. A ny five of the judgcls are COli1- 
petent to hold court in term. The judges are incapable of 
holding any office of emolument under the Dominion or 
provincial governments. 
Hules in relation to appeals are laid do,vn by order in 
council, and the judges of the courts can make rules and 
orders for the purpose of carrying out the acts establishing 
this court. All barristers or advocates, attorneys or solici- 
tors in any of the provinces, shall haye the l'ight to 
practise as counsel, solicitors, etc., in t.his and in the 
exchequer court; and all such practitioners are officers of 
these courts. 


A l'egistrar and reporter of the court are appointed by 
tbe Governor in Council. 
The p
'oceedings in this court are regulated by rules 
approved of by the court. 
The first proceedings in appeals, after the notice of appeal 
is given and the security perfected, is the filing of a case 


(i) No appeal is allowed in any case of proceedings for or upon a writ 
of habeas corpu.-i arising out of any claim for extradition made under. any 
treaty. R. S. C. cap. 135, sec. 31. 
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stated by the parties, setting forth the judgll1ent objected to 
and so much of the pleadings, evidence, affidavits and 
docun1ents as lllay he necessary to raise the question for 
the decision of the court. rrhe case n1ust also, if possible
 
contain a transcript of all the opinions or reasons deliyered 
by the ju(lgeH in the courts below; and n1ust be accoll1panied 
by a certificate that proper security to the e\.tent of $500 
has been given hy the appellant in the court appcalec1 
from. 


Twenty-fi\'e copies of the case are printed in a prescribed 
fornI, and these, with certified copies of original docUlnents, 
deposited with the registrar of th8 court. 
otice of hearing- 
is served at least a month before the next session of the 
court., at which tÏlne each party deposits in court copies of 
the .fuctlun or points for argulllent. ill appeal. This con- 
tains H, concise statement of fact s, the poiuts of la w ana the 
argunlents and authorities in the case. and is printed and 
distributed in the saIne way as the case or appeal. They 
are put in nnder seal and when deposited are exchanged 
with the opposite party. ,\Yhen tho rules of court are COln- 
plied with the appeals are set down for hearing, and the 
case is heard with not lllore than two eounsel for each side 
-one only ill replY. These rules do not apply to crinlinal 
appeals or to habeas C01]J1IS cases, in which a certified 
,vritten case is all that is necessary in order to bring then1 
before the court. In election appeals the record or the 
necessary part of it is printed under the direction of the 
registrar of the court, but each ,factum is prepared just a
 
in ordinary casE's. (j) 


U) In Ontario, a sufficient number of appeal books are printed for the 
court of appeal and for the supreme court at Ottawa, when the appeal 
is prepared in the first instance. 'Vhen the judgments of the court of 
appeal for Ontario are given, the unsuccessful party can have these 
printed and added to the appeal books, nlaking the necessary alterations 
in the title and index, and use this for the supreme court at Ottawa. 
rrhe factum is prepared, but the case is entered with lllllCh less expense 
in printing. 
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THE EXCHEQrER COURT OF CANADA. 


The A.ct of 1875 establishing the supreme and exchequer 
courts of Canada has, so far as the latter court is concerned, 
been superseded by the bct of 1887. The court of ex- 
chequer is continued uuder its forIner name but its judge 
is not one of the judges of the suprellle court and the court 
is completeJy detached fronl that court. The practice and 
procedure of the exchequer. court are regulated by the 
practice and procedure, so far as they are applicable in 
silnilar suits, in th e high court of justice in England. The 
court has exclusive jurisdiction in the following matters :- 


Eyery clain1 against the crown for property taken for 
allY public purpose. 
Every claim against the crown for damage to prOp8rty, 
injuriousJy affected by the construction of any public work. 
Every claim against the crown arising out of any death 
or injury to the person or to property on any public work, 
resulting fron1 the negligence of any officer or servant of 
the crown while acting within the scope of his duties or 
employu1ent. 
Every claÏ1n against the crown arising under any la\y 
of Canad

 or any reguJation 11lade by the Governor in 
Council. 


Every set-off, counter clainl, claÏ111 for damages, whether 
liquidated or unliquidated, or other demand whatsoever,. 
on the part of the crown against any person making cJaim 
against the crown. 


It has concurrent jurisdiction 
In an cases l"elating to the reyenue in which it is sought 
to pnforce any law of Canada, including actions, suits and 
o.'s.G.c. 14 
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proceedings by way of infol"lnation to enforce penalties, 
and proceedings by way of information to information in 
're1n and as well in qui t(nn suits for penalties or forfeitures 
as ,vhen the suit is on behalf of the crown alone. 
In all cases in which it is sought at the instance of the 
attorney-general of Canaòa, to impeach or annul any patent 
of invention, or any patent, lease, or other instrument 
respecting lands. 
In all cases in which demand is made or relief sought 
against any officer of the crown for anything done or 
olnitted to be done in the performance of Lis duty as such 
officer. 
In all other actions and suits of a civil nature at common 
law or equity in which the crown is plaintiff or petitioner. 
The (
ourt sits at any place in Canada, and the shel'ifIs 
and coroners of the different counties are officers of this 
court. In Ontario a judge of the exchequer court had, ill 
regard to the use of the court house nnd other buildings set 
apart in the county for the adn1inistration of justice, the 
. 
same authority in all respects as a judge at nisi prius. 
Execution can issue out of this court to enforce its own 
decrees-the writs issuing in the nRIne of the judge, and 
its process runs throughout Canada. 
There are the usual officers appointed for this court. (k) 


THE l\IA.RITI:\IE COURT OF ONTARIO. 


The parliament of Canada has established a supenor 
court of maritime jurisdiction in the province of Ontario 
anà conferred on it all such jurisdiction as generally be- 
longs to any existing Britisb yice-adllliralty court in similar 


(k) This Act is not yet in force, 50-51 Vie. cap. IG. 
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matters within the reach of its process. It has to deal witb 
matters of contract and of tort, proceedings in rern and in 
pe1'sonrl7n, arising out of or connected with navigation, ship- 
ping, trade or commerce on any river, lake, canal or inland 
water, of which the whole or part is in the province of 
Ontario. It has jurisdiction touching the ownership, posses- 
sion L employment or earnings of ships. The corresponding 
court in the lower province is the vice-admiralty court at 
Quebec. (l) 


The county judge of the County of York residing at 
Toronto is tbe judge in this court. All barristers and ad- 
vocates IDay plead in this court and solicitors when prac- 
tising therein are known ás proctors of the court. The 
practice follows, as far as is applicable, the instance side of 
the high court of admiralty in England. 
An appeal lies from the maritÏ1ue court of Ontario to the 
8U
reme court of Canada. 


(I) See article "Vice-admiralty jurisdiction," by Mr. Lash, Q.C. and, 
Mr. R. G. Cox, in the Canadian Law Times, Vol. VII, page 21. 
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CH.APTE R XVIII. 


PTIOVINCIAJ.J COURTS, CIY1L PROCEDURE, OFFICER
 OF THE LA'\". 


]J,.ocedure in ciril 'matters belongs to the l)]'o'Cinces-In 
('ri1ninal 'lnatters to the DOl1lÏnion- TVant of uniformity 
in lalfs and procedure as to propf'J"ty and ciril rights, old 
dil'isiOllS of En[llish courts, appeal cnu'rts-Equity and 
con17non lall" covrts, cases hear(l in first instance, superior 
and inferior courts-Object nf procedure aUll pleadings 
-Tf"rits, statel1zcnts, 'J"ecord, issue,-Trial, re'tdict, exe- 
cution-Officers of the lau", attorneys, solicitors, counsel, 
1lotarie
, sheriffs, tOJ"oners. 


THE COL"RTS. 


By the 14th sub-section of section 92 of the B. N. A. 
Act: 


The administration of justice in the provinces, including 
the constitution, maintenance, and organization of provin- 
cial courts both of civil and criminal jurisdiction, an(l 
including procedure in civil matters in these courts, forms 
a class of subjects within the exclusive control of the pro- 
yincial legislatures. The 27th sub-section of section 91 
allots" the procedure in criminal lnatters" to the parlia- 
n1en t of Canada. The provinces having therefore to deal 
with procedure in civil matters, it is to be expected that 
there will be great diversity in civil trials. There is not 
nluch uniformity in the provincial laws; but the framers 
of the Act were in hopes that the English speaking provin- 
ces migh t nlake provision for uniform la \VB as to property 
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and civil rights, and they accordingly inserted a section to 
111eet that expectation. (a) In Quebec where the old 
French law--th\ Coutlll1tC de Paris is the basis of all civil 
matters, and where a code obtains as to procedure, with no 
great likelihood of any change, the Act is silent as to the 
11rospect of uniformity or as to the prospect of the judges 
for that provinc9 being appointed from the bar of any other 
province. (b) The remaining provinces have a system of 
l
ws and a procedure and practice founded on English law; 
and it may be possible to give the unprofessional reader 
some idea of the courts and of the general procedure in a 
civil case such as obtains in England and in some of the 
prOVinces. 


In all the provinces there is some ultimate court of 
appeal to which suitors who are not satisfied with the 
decisions of the superior courts of law and equity can resort 
for a more authoritative disposition of their cases. This 
corresponds to the house of lords court in England, which 
hears and determines appeals from the English courts. 
Fornlerly there were three common law courts, the Queen's 
Lench, the common pleas and the exchequer court, aLd one 
court of equity called the high court of chancery. The 
exchequer court was not usually transplanted into the colo- 
nies but the other three were generally reproduced. The 
colonial courts of appeal were sometimes composed of the 
judges of all the superior courts sitting as one court, and 
sonletimes composed of other judges as is the present ccurt 
of appeal for Ontario. An appeal lay from these courts of 
ultimate authority in the province to the judicial committee 
in England, the ultimate authority for such matters in the 
empire. The provincial courts of appeal do not as a rule 
entertain cases in the first instance-3xcept SOllie election 


(a) Sec. 94. 
(b) Sec. !t7 and !lS. 
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. 
petitions; they sit to determine appeals from lower courts. 
The superior courts of law and equity in Ontario, foliowing 
the analogous legislation in England, have been mergetl 
into one high court of justice with divisions in it named 
after the tiIne-honored nOll1enclature of Queen's bench, 
chancery and COlnmon pleas, and with changes \"ery inlpor- 
tant in the constitution of these courts. Formerly 'the 
chancery court had its own special work; equity as di
tin- 
guished from law was a source of perplexity in procedure 
and interposed a division of sotne sort in the administration 
of comnlon justice. Anciently in England the COllIllon 
pleas heard civil disputes only; the Queen's bench criminal 
matters exclusively, and the exchequer court concerned 
itself solely with the revenue. l\Iany of these distinctions 
bave been removed, and generally each of these divisions 
has now the power of anyone of them. These are the 
superior courts-they sit for the whole province or country, 
and two or more judges sit in term, at stated times in the 
year, to review cases heard in the first i
stance by a single 
judge. The court, w here'
er a case is heard in the first 
instance before a single judge and with or without a jury, 
is properly known as the assize court, or the court of nisi 
pTÜIS. (c) ]'ronl the fact that the criminal cases are heard 
at the same tirne and place and the gaol enlptied, this 


(c) In England the court of assizes was a court of 12 judges-three 
from each of the four divisions already Inentioned-mnpowered to try 
twice in the year in their respective circuits, all causes civil and criminal 
in every county in England, except London and :Middlesex only. There 
were six circuits, and two judges were appointed for each. Under the 
commission of assize they took the verdicts of a peculiar species of jury 
called an assize, and summoned for the trial of landed disputes. The 
judges sat as well under four other comlnissions. (1) A court of gaol 
deli very. (2) The session of the peace. (3) The court of oyer and 
terminer and (4) The court of nisi prius. The first of these and the court 
of oyer and terminer dealt with crin1inal cases, to deli vel' prisioners, and 
to "enquire, hear and determine" all treasons, felonies and misdemea- 
nors on indictment found at the same assize. The session of the l)eace 
was held four times in the year, hearing cases under authority of Acts 
of parlian1ent and the commission of the peace. Several justices may 
sit in this and in the court of oyer and terminer but there nlust be ono 
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court is also called the court of oye,. (olll terminer and 
general goal delivery. In these courts the evidence is 
heard and the j udgnlent or verdict or sentence rendered or 
pronounced at the time. The courts in term sit in review 
of the decisions thus arrived at; the provincial court of 
al)peal, or the supreme court of Canaùa at Ottawa may 
review the judgments of the court in term. 


Besides these courts of general jurisdiction there are 
county courts having to deal with local cases of less im- 
portance; and there are also smaller courts graded dowu 
to those of justice of the peace or police magistrate 'who 
ba ve jurisdiction over a. few civil n1atters. These courts 
are of inferior jurisdiction and they are in most cases con- 
trolled in a modified way by the superior courts. \V rits 
may issue out of the superior courts directing the lo,ver 
courts by 11ul1ulamus to do certain things, or by prohiùition 
to refrain frOln taking certain steps, or by procc(lcnrlo to 
continue in the prescribed course. These extraordinary 
remedies are however very rarely resorted to, both because 
the lower courts keep within their own constitutions and 
duties, and the other courts will not interfere unless in the 
plainest cases. The county courts and their judges also 
hear criminal cases of a less grave nature than those tried 
at the assizes-these are the quarter sessions or the general 
sessions of the peace or the county judge's criminal court. 


of the quorum in each court. This was the ori.
in of the phrase "justices 
of the quorum," -the commission being addressed to the assize judges one 
whom woul<l take the pa.rticular circuit. In Lonc1on and :Midc1lesex 
the commission of assize directed the trial of all n1
ttters in dispute at 
'Vestminster Hall, and a writ of nisi prill.';, (unless before) was attached 
to the commission. This con1n1ission called upon all suitors in th
 
kingdom to repair thither for the disposition of these cases, 111l[es.-: 
before a certain day, a court for the trial would be held in the circui t 
towns. The court held in the circuits ill this way was the court of IIi:;; 
prius. and it dates back to the 13th year of Edward 1. Forn1erly there 
were uine courts of comn10n law; the same number of ecclesiastical 
courts; fourteen courts of special jurisdiction; sixteen of criminal juri!"-- 
diction; besides equity, military and n1aritime courts. 
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But at the sessions justices of the peace lllay and do sit 
\vith the county judge for the disposal of offenders. 


These are the courts for all purposes, and for all laws ; and 
the provincial legislatures have control oyer their constitu- 
tion maintenance and organization. The DOlninion gov.ern- 
ment controls the criminal procedure; that will be ref81Tec1 
to in the next chapter. A word or two lllay be said of 
procedure in civil n1atters; but as it varies in all the 
provinces, only a few general features can be referred to. 


PROCEDURE. 


The procedure in any action is the n10de by which the 
dispute between two or more parties is bróught into court 
to be ti-ied and settled. rrhe case of each side is set out in 
what is called a pleading; these pleadings come into court 
in the form of a record-which is the guide of the presiding 
judge as to the matter in dispute. To get the parties be- 
fore the court with a fun and complete statement of their 
claims and defences is the object of all pleadings; and it 
is substantially the same under every form of procerlure 
though the practice of the courts in each particular, may 
be as different as can be imagined. In the olrl chancery 
l)rocedure the plaintiff formulated all his charges and 
grievances against the defendants in an elaborate document 
called a bill of complaint, depositing one copy with the 
court for the hearing and serying others on the defendants. 
The defendants replied on oath by an equally elaborately 
worded answer, and if the parties were at issue they went 
to trial. rrhat mode of proceeding has almost disappeared 
and the procedure now begins generally with a writ of 
SUlllmons containing the substance of the plaintiff's claim, 
and calling on the defendant to appear within so Inany 
days. "\Vhen the appearance is entered the plaintiff files 
and serves a statement of claÏ1n and the defendant simi- 
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larly formulates his defence. 'Vhen they are at issue on 
questions of law or of- fact, the case is tried before some 
judge of one of the courts and a judglJ1ellt entered, upon 
'which the successful party is entitled to get the relief which 
the court has afforded him. The unsuccessful litigant has 
generally the right to appeal. If the amount at stake is 
considerable or if any principle of la,v is involved, he can 
usually go to the ultimate court in bis own province and 
then to the supren1e court or to the judicial con1mittee of 
the privy council in England. 
The practice and procedure in bringing any case to trial, 
.:are too elaborate to adnlit of any generalization beyond 
what has been already given. The necessary parties, the 
proper court, the yalid legal clailll or defence, the language 
in which it is presented to the court, are some of the 
diftìculties in the procedure of a civil case: but assuming 
that a plaintiff has a good clainl in law and that it is not 
negatived by some valid objection on the part of the defend- 
ant, the action would proceed generally in the Inanner 
indicated, until the final court ,vas reached. The successful 
pa.rty then obtains paYluent of his clainl nr the perforillance 
Df such duty as he wa
 entitled to eitljer by the subl11Ïssiol1 of 
the opposing party, or through process by the sheriff. 'this 
In"ocess is a writ either of execution to sell gooc1
 anrl lands, 
ûr a writ of possession, or of assistance, or as the nature 
{)f the judgment or decree or order of the court may direct. 


Every person is allowed to conduct his own case in per- 
son either as plaintiff or as defendant; to issue his own writ 
()r appear to one issued against hÎ1n ; be can prepare and file 
his pleadings and go into court and argue his own case. 
In other words he can be his own attorney or solicitor, and 
counsel. td) But no one is allowed to act thus for another 


(d) It was usual to speak of an attorney in "actions at law and solicitor 
in chancery ca,seH; solicitor is the term now in Ontario. 


. 
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unless be is a meluber Qf the legal profession. lIe is then 
an. officer of the court, and suhject to its summary jurit:dic- 
tion. He n1ust be declared by some law society specially 
charged with that task, to be duly qualified for such 
duties. 


The different provinces of the Dorninion make their own 
regulations under legislative authority as to who are and 
who fire not legally qualified practitioners, and their powers, 
duties and obligations. Reference will here be made to the 
chief officers of the law engaged in the prosecution of a 
suit civil or crin1Ïnal, and to such persons as are entrusted 
with the execution of the process of the courts. 


OFFICERS OF THE LAW. 


In Ontario the treasurer and benchers of The [.jaw Societ.11 
of r.;'pper Canada, form a corporation; and they and their 
successors in office regulate the government of the society, 
the appointment of otlicers, the legal education of students 
and the term of studentship, and the admission of appli- 
cants as barristers-at-law or as attorneys and solicitors into 
the law society. The benchers have the appointn1ent of 
reporters to the superior courts, and fix the aillount of their 
salaries. 


Noone can practise at the bar in Her T\Iajesty's courts 
of law or equity in Ontario unless he has been entered 
and admitted into the law society under its rules as a 
barrister. 


The attorney-general for tbe Dominion ranks first in 
precedence in the Ontario bar, then the attorney-general 
for the province, then previous attorney-generals according 
to seniority of appointlnent. After these solicitor-generals 
and such Queen's counsel as were appointed before con- 
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federation, in the same order. Other luembers rank in the 
order of the call to the bar. ( e) 


A.ttorneys and solicitors are admitted into the la\v society 
under rules similar to those for barristers, and must 
not practise without paying an' annual fee and obtaining a 
certificate. rrhey may be struck off the roll of any of the 
courts by a superior court judge on ap.plication being 
Inade in a proper case. It is usual t.o speak of melnbers of 
the legal profession as attorneys when conducting actions 
or suits in the common Jaw courts, and solicitors in the 
chancery or insolvency courts. In the maritime court 
they are styled proctors. The profession of barrister in 
Ontario, though not so distinct as in England from 
the office of solicitor or attorney, is yet separate from the 
latter. Generally barristers here are members of both 
professions-if indeed there can be said to be t\VO profes- 
sions in the province. A nU111ber of solicitors, however, are 
not barristers, and therefore not entitled to plead in court. 
On the other hand, a barrister who is not an attorney or 
solicitor as well, is not privileged to act in any other capacity 
than that of arguing in court the cases which the attorneys 
or solicitors prepare tor him. The judges of the superior 
courts are selected from barristers of at least ten years 
standing. In other courts tbe length of tÎ1ne varies with 
the court. 


In Quebec all advocates, barristers, attorneys, solicitors 
and proctors-
,t-Iaw, form a corporation called The Bill' (
f 
the Prorince of Qucbec. (1) A certain nutnber of officers of 
each of the sections into which the corporation is divided 
constitutes a council with powers sOll1ewhat analogous to 


(e) The appointment of Queen's counsel is now left to the Dominion 
government-that is, the provincial authorities are not in the habit of 
making such appointments. See Qnt,> page 35. 
(f) See Act of 18
() of Quebec, consolidating the law on this subject. 
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tIle Law Society of Upper Callada. They entertain mat- 
ters, however, an
ong the members of tne profession not 
dealt with in Ontario by the Law Society, noticeably the 
pronouncing of censuréS, through the- Bàtonnier, for any 
breach of discipline or action derogatory to the honour of 
the bar. 1\-Ien1bers may be suspended hy this officer, sub- 
ject to approval of the council. Notaries public in Quebec 
forln a separate profession, being divided into a number of 
bodies corporate under Acts very similar to those relating 
to the bar of the province. Their duties not only embrace 
the certifying and protesting of documents, but includes 
nearly all of what is understood in English practice by 
con,.eyancing. In Ontariu a notary public is appointed by 
the Lieutenant-Governor, and Inay prottst bills of exchange 
a.nd promissory notes; and may draw, pass, keep and 
issue all deeds and contracts, charter parties, and other 
mercantile transactions in this province, Inay give certifi- 
cates as to copies of instrulnents, and has some other 
undefined duties. They form no profession and are part 
of none, though the commission is usually granted to mem 
bel's of the legal profession as of course. Any person not 
a barrister or attorney must, h()wever, pass an examination 
as to his qualification for the office before his county 
judge, or before some one appointed for that purpose by the 
Lieutenan t-Governor, and produce a certificate that on 
exan1Înation he is found qualified for the office; and further, 
that in the examiner's opinion a notary public is needed in 
the place where the applicant intends to carryon business. 
Forluerly they could adn1Înister oaths or affirmations only 
under certain statutes; usually the courts of Queen's Bench 
and Common Pleas appoint commissioners for taking affi- 
da,'its for this purpose, who have power within the county 
in which they reside. Under the Ontario Act of 1885 
(cap. 16), all notaries public now appointed or to be ap- 
pointed hereafter have all the powers of commissioners to 
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take affidavits and declarations in all courts in any part of 
the province. They are now officers of the high court of 
justice for Ontario. 
Sheriffs are officers of the courts appointed by the 
Lieutenant-Goyernor under the great seal, one for each 
county, and hold office during pleasure. This office is one 
of the oldest and n10st honourable in the gift of the crown. 
Formerly he held a court for his shire or county, and the 
word sheriff means a 1'eere of the shire. He attended the 
I\.ing's court and looked after the peace of t11e county. He 
is yet the chief executive officer of the courts, attends the 
judge in circuit, summons the juries, has charge of the 
gaols, and executes all writs and sentences of the courts up 
to the execution of a criminal-the extreme penalty of the 
law. 'Vhere the sheriff is personally interestell in a case, 
or where he cannot or will not execute the process of the 
court, the writs lllay be addressed to the principal coroner 
of the county. (g) 


(g) See Office of Coroner, etc.. po
t. 
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CHAPTER XIX. 


PROCEDURE DEFINED BY THE DOl\IlNION PARLIA
IENT-CRIl\IINAL 
LA'V AND ITS OFFICERS. 


OriminallalL', Ontario, Qnebec, etc-I/
fornultion, inqnisition, 
presentment-CrÏ1ninal information, leave to file- Pro- 
cedure to trial, acclu;ation, eridence, committal-Grand 
jnry, bill, pet'it jnry, trial, sentence-Extradition- 
Ju,stices of the peace, ex. officio jastices, Slll1unOIlS, 
1carrant, cOl1,'cittion, {'ertiorari, comln ittal, felony, police 
l1ul.Qistrates-Coroller.o;, appnintnwnJ, functions, inves- 
tigation, jU1".lI, find'ing, committal, inquisition-County 
attorney, duties-Crown counsel. 


CRIMINAL LAW AND PROCEDURE. (a) 


THE criluinallaw of Canada is defined by the Acts of 
. the Dominion parliament construed by the common law of 
England. In Quebec it i
 the crin1inallaw of England as 
introduced in 1763 and re-affirmed in 1775 ; in Ontario it is 
the criminal law of England as it stood on the 17th Sep- 
tember, 1792; in Briti
h Colull1bia it is the criminal law of 
England as it stood on the 19th NOyel11ber, 1858; except as 
the same Inay have been Inodifiecl by the respective legis- 


(n) Since the repeal of the insolvency laws this i8 the only subject where 
the procedure is not regulated by the provincial laws-except Dominion 
controverted election cases and'such proceedings as may be in an appli- 
c:.1tion for a divorce before the senate. C'tses relating to bills of exchange 
anJ promis
or'y note3, interest, leg1J tender or b:tnks, are not regulated 
by proceiure different from the ordinary civil procedure. The jurisdic- 
tion of the m l,ritim9 and exclu:quer courts lUI
 b3en referred to and also 
the origin:!.l jurisdiction of the suprem3 court of Canada. 
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latures of the said provinces before the saIne formed 
l)rovinces of Canada (b). In the other provinces the la,v 
of England was introduced at different periods b3fore con- 
federation, though it is not so evident that its introduction 
was effected in the same way a
 in the three provinces 
mentioned. In l\lanitoba, the crin1Ïl1allaw of Canada ,vas 
introduced by various provi
ions since 1870. 


The procedure in criminal law is directed by Acts of the 
Dominion parliament, and is generally uniform in its 
application to all the provinces; but the Dominion Acts 
recognize differences in certain cases, founded generally on 
differences of procedure having existed before the provinces 
fornled provinces of the union. 


In crirllinal trials, as it is tbe public that is wronged, the 
action is said to be brought bJ tbe Queen or !{ing against 
t.he accused. The case under our statutes is commenced 
ei ther on information laid before a justice of the peace, or 
police magistrate, the inquisition of a coroner's jury or the 
presentmpnt of a grand jury. 
A criminal information, on leave being obtained, lTIay be 
filed in any of the superior courts of original jurisdiction 
for misdemeanors only, in cases of geueral public im por- 
tance, or, as affecting libellously upon some high puùlic 
functionary or body. InformationE of this latter class it is 
the tendency of the courts of Ontario to discourage. 


A crÏ1ninal information known as an information ex 
officio Inay be filed by the attorney-g
neral without leave of 
the court against an offendf>r in all cases of n1Îsdemeanor 
immediately affecting the Queen or her governlnent. No 
criminal inforn1ation will lie in regard to a felony or high 
treason. The procedure only applies to those n1isden1canors 


(b) Revised Statutes, D. page 138, sections 1 and 
. 
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upon which an inl1ictrnent wo'uld lie before a justice of the 
peace. Leave to file a crirninal inforlnation rests in the 
rliscretion of the court, and is a proceeding of an extraor- 
dinary cha.racter in criminal matters. In England it is 
granted when the n1atter con1plained of is of public impor- 
tance, and that a speedy rernedy is desired and necessary; 
or where sonle ÏInporlant official or superior person is the- 
subject of graye charges; but the tendency of the courts 
here 'would seen1 to be to discourage the practice of granting 
leave for such inforlllations. It is the only instance where. 
proceedings are begun in èt superior court of i ustice. 


,\Yhen an indictable offence is laid hefore a justice of th
 
peace, ii the evidence is sufficient to put the accused on his 
trial, the justice rnust either send bin1 to gaol to await the, 
next sitting of the court or ac1n1Ít hÏ1ll to Lail. 


A l1lul1ber of cases are also sent up to the county crown 
attorney or other officer froln the coroners of the different 
counties. (c) 


. 
In cases where manslaughter or murder has been COll1- 
n1Ïtted, the coroner empanels a jury, and their verdict or 
inquest is transmittetl to the crown attorney as in the case- 
of justices' comn1Íttals. The county atto;.
ney, or \vhoe'"er 
the proper officialll1ay be, attends with these inforInations 
and inquisitions at the next sitting of the court of compe- 
tent jurisdiction and prefers then1 to the grand jury for- 
their opinion as to whether or not the evidence is sufficient 
to put the accused on his trial. 


Â grand jury is con1po
ed of not less than twelye or not 
1110re than twenty-three persons selected to be grand jurors: 


(c) In cases of murder or n1anslaughter upon a verdict incriminating 
any person by a jury mnpannelled by a coroner, the party charged may 
be tried with the Sa111e effect as on an indictment found by a grand jUl"} 
against him. 
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and their duty is to judge whether the prisoner ought to be 
put 011 his trial or not. 


In certain cases, such as perjury, subornation of perjury, 
conspiracy, obtaining money or other property by false 
pretences, keeping a galll bling house, keeping. a disorderly 
house, or any indecent assault, no'presentment to or finding 
by the jury is lnade without the person making the accu- 
sation first giving a bond to prosecute or give evidence in 
the matter; unless the accused is committed, or is in cus- 
tody, or that the indictment is preferred by the attorney or 
solicitor-general of the province, or by a judge con1petent 
to give such a direction or try the offence. 


. The grand jury judge nothing of the guilt or innocence 
of the accused; that is left to another jury. In the finding 
which the grand jury makes to the presiding judge, if in 
their opinion the accused ought to be put on his trial they 
write" true bill" on the bacl{ of the information or inqui- 
sition; and if not they write" no bill," and the accused is 
discharged withûut trial, but not properly until the court is 
about to rise. 


The grand jury also presents a statell1ent in reference to 
the state 'of the county jails, asylums, etc., which is called 
a preRentrnent, and in this they can take notice of certain 
crimes and have the accused put on bis trial; but such 
presentments are by no llleans necessary. 


After the grand jury brings in a true bill the accused 
pleads guiHy or not guilty; or in the eyent of his silence, 
the court can plead not guilty for him. 
In capital offences the accusec1 can object to or challenge 
not 1110re than twenty jurors. In other cases of felony not 
l110re than twelve jurors, and in all other cases fonr jurors. 
These lllay be objected to without any reason given. Any 
0' S.G.C. 15 
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nU111ber may be objected to on cause assigned. The crown 
has the right to challeng
 four jurors perelnptorily, and 
has also the right to cause any juror to stand aside until 
the panel has been gone through, and has the same rights 
as the accused as to challenge for cause. In the provinces 
of Quebec and l\Ianitoba there are special provisions where- 
by the person accused in certain cases may be tried by a 
jury half English and half French (d). 


The accused, after the close of the case for the crown, 
can make full answer and defence to any indictment pre- 
ferred against him, and be heard by his counsel on his 
beha.lf. But the Inodern practice perlnits the accused, in 
addition to the defence by counsel, to give any explanation 
to the court which he may think proper, and usually before 
counsel representing the crown has summed up the whole 
case. 


The judge, on the finding of the jury, sentences the 
accused or discharges him as the case may be. Prom this 
there is no appeal. The ju(lge may reserve any question of 
law to any of the superior courts. But in case the judge 
refuses to reserve a point of law, or could not haV0 reserved 
it, a writ of error Inay issue so as to bring the ma tter under 
the consideration of superior' courts If the conviction is 
bad for any cause, the whole trial is a nullity, and a new 
trial Inay be granted in such cases. In the absence of 
reprieve or pardon by the crown the sentence of the law is 
carried out by the various punishnlents of death, i
:nprison- 
ment, etc., provided by the statutes in that behalf. 


The appeals to the suprelne court, as well as the exercise 
of pardon, have been adverted to heretofore. 


(d) H. S. D. cap. 1GB, sec. lßß-67. 
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In cases of offences co.mmitted in a foreign state when the 
guilty parties have taken refuge in Canada, t he extradition 
Act, R. S. C., governs the classes of crÎ1lles for which the 
two governments subject to any extradition arrange- 
ment, have agreed to hand over the offenders. These are 
as follows: 


(10. ) 
(11.) 
(12. ) 
(ltl.) 
(14.) 
(15. ) 
(16. ) 
(17.) 
(18. ) 
(19-' 
(20 ) 
(21.) 


(22.) 


(1.) 
(2 ) 
(3 ) 
( 4.) 
(5.) 
(6.) 
(7.) 
(8.) 
(9.) 


l\Iurder, or attempt or conspiracy to murder; 

Ianslaughter ; 
Counterfeiting or uttering counterfeit money; 
ForO"er y . 
b . , 
Larceny; 
Embezzlement; 
Obtaining money or goods under false pretences; 
Crimes against bankruptcy or insolvency law; 

--'raud by bankers, agents, trustees, directors and 
officers of com panies, etc. ; 
Hape ; 
Abduction; 
Child stealing; 
Kidnapping; 
False itnprisonment ; 
Burglary, housebreaking or sbopbreaking; 
Arson; 
Robbery; 
Threats with Ü1tent to extort; 
Perjury or subornation of perj llry ; 
Piracy on board"or against a vessel of a foreign state; 
Criminal scuttling OL' destroying snch a vessel at sea, 
or attempting or conspiring to do so : 
As.,ault on board such vessel, with intent to destroy 
life or do grievous bodily hann ; 
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(23.) Revolt or conspiracy to revolt on boarn such a vessel 
against the authority of the Inaster ; 
(24.) Any offence under either of the following Acts and 
not included in any foregoing portion of this 
F'chedule ; 
(a) "An Act respecting offences against the person ;" 
(b) "The Larceny Act ;" 
(c) "An Act respecting Forgery;" 
(d) "An Act respecting Offences relating to the Coin ;" 
(e) " An Act respecting l\Ialicious Injuries to Property;H 
(25.) Any offence which is, in the case of the principal 
offender, included in any foregoing portion of this 
schedule, and for which the fugitive criminal, though 
not the principal, is liable to be tried or punished 
as if he were the prineipal. 


In Ontario, Quebec and 1\Ianitoba the Speedy Trials Act 
provides for trials without jury (and in some cases ,vithout 
consent) for any crimes within the jurisdiction of a court 
of general sessions of the peace. 


. 


The Summary Trials Act empowers certain Inagistrates 
named therein to try offenders in certain felonies and mis- 
denleanors therein specified, by consent, without the inter- 
vention of a jury. 


Jt:'S'fICES OF THE PEACE. 
. 


One of the prerogatives of the crown is, that the J{ing or 
Queen is the fountain of justice. In view of this the 
Soyereign bas charge of the peace of the realm; and in 
order that peace should prevail, certain magistrates, called 
justices of the peace, are appointed by commission from 
the Queen, and the Lieutenant-Governors in council of the 
provinces have power to appoint such justices. 
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Certain other persons, frolD the nature of the offices 
they hold, are qualified by provincial statutes to discharge 
the duties of justices of the peace, such as mayors of cities 
and towns, aldermen who have qualified themselves for 
that purpose, and the reeves and deputy-reeves of township 
and village corporations. The judges of the supreme and 
exchequer courts of Canada, and the justices of tHe court 
of appeal and of the courts of Queen's bench and cOlnmon 
pleas and of the court of chancery for Ontario, are some- 
times said to be justices for the whole of this province; but 
it is usual to include thelD and the county court judge 
within his county in commissions appointing justices of the 
peace. The judges of the county courts are also justices 
of the peace; and it ,vould appear that the members of 
the executive council for this province, the attorney- 
general for the Dominion and the provinces, and in certain 
cases Queen's counsel, are also justices of the peace by 
virtue of their office or position. 
Where justices of the peace are appointed by comn1Ïssion 
by the Lieutenant-Governor they must have, besides the 
mental qualifications necessary for the importance of the 
office, some interest in land to the value of at least $1,200. (e) 
Unless where specially provided for, no attorney or solici- 
tor, while practising as such, shall be a justice of the peace; 
and no sheriff or coroner, acting as such, shall be qualified 
for this position. Every justice of the peace lTIUst take a 
prescribed oath before fulfilling any of the duties of hi
 
office. The authority under which they act is called their 
cOlnmission, and was settled by all the judges in England 
over five hundred years ago; so that the office is a very 
ancient as well as a very honourable one. 
Each ordinary justice of the peace has a certain district 
or territory within which his jurisdiction lies; beyond that 


(e) This seems to apply only to Ontario. 
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IJr. 
be has no power. The duties of a justice of the peace are 
of two kinds: 1st, judicial duties; and 2nd, nlinisterial 
duties. '\Vhen any person IJrefers -a charge against another 
before a justice of the peace, the latter Inay issue a sum- 
mons or a ,varrant to apprehend the offender; the Sllln- 
mons being a command to the offender on a certain day, 
and is for trifling matters or disputes-the warrant being 
for all serious offences, and is the constable's authority for 
arresting and keeping the accused in his charge till brought 
· before the justice of the peace. If the summons be dis- 
obeyed, the justice may issue a warrant to apprehend the 
offender. 
The justice may require in all eases that the person pre- 
ferring a charge against another should make his statement 
on oath. In the cases of perjury, etc., where a bond 
conditioned on the prosecution and giving evidence is 
necessary before a bill of indictment should be presented 
to, or found by, a grand jury, as Inentioned in this 
chapter, a prosecutor desiring to prefer an indictment 
representing any of these offences before one or more jus- 
tices of the peace having jurisdiction in the nlatter, and who 
may refuf?e to commit or bail the person accused, must 
give his bond or recognizance to the justice or justices that 
he ,,,ill prosecute the charge or complaint; and thereupon 
the justice or justices must transrnit the recognizance, 
informa tion and depositions, if any, to the proper officer in 
the same ,yay as if the accused had been comn1Ítted. 
'Vhen a felony or misJenleanor has been conunitted the 
charge in the affidavit is called an infornlatiùn, and a \\ar- 
rant issued. On the accused appearing before the justice, 
witnesses are examined and the proceedings conducted with 
the regularity of a court. 
In serious cases where an indictment would lie against 
the accused, the statement of the accused is taken down, 
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. 
read o\'er to him, and signed IJY him in the presence of the 
justice, and also signed by the justice himself. \Vhen all 
the evidence is taken, and the case argued by counsel, 
when such is necessary or permitted, the justice decides on 
the case. 


If it is an offence for which the law has given the justice 
express power by statute to inlpose a fine or imprison the 
áccused, and that there is sufficient evidence to warrant 
fine or ilnprisonnlent, then the justice summarily convicts 
the accused. This is called a summary conviction and is 
regulated by Act of parlialnent. 


In these cases, if the evidence be insuf:fici
nt to warrant 
a summary conviction, or if the justice had no authority to 
convict, or if for other good reasons the conviction be bad, 
the superior courts of law, on application being made by 
the accused, will quash the conviction on a certior(tri. An 
appeal frot'll a summary conviction lies to certain courts in 
the provinces under procedure defined by the Dominion 
parliament. 
At the hearing of any appeal under the Act relating to 
sunlmary convictions, any of the parties to the appeal may 
call witnesses and adduce evidence, who or which may not 
have been caned or adduced at the original hearing. 


Ko action will lie against a justice of the peace acting 
within his jurisdiction in the discharge of his duty unless 
he acted l11aliciously and without reasonable or probable 
cause; and no action can be brought against a justice of 
the peace except within six 11lonths after judglnent. In all 
such cases of sumnlary conviction a justice of the peaco 
acts judicially. 


But a justice of the peace has 111inisterial dutifls to per- 
form as well as juùic.ial ones. After hearing all the evi- 
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dence in a case before him there Inay be sufficient to justify 
him in finding the accused guilty of some crime over which 
the justice bas no power or authority to convict summarily. 
It may be for a crilne of a serious nature, such as murder, 
manslaughter, or- some indictable offence and over these (:t 
justice of the peace has no power. There are certain 
offences in whicb, if the accused consents, a justice of the . 
peace or police magistrate may try the case and sentence 
tbe accused to such punishn1ent as Inay be determined by 
the statutes in that bebalf. But without such consent 
punishment would not be inflicted. The accused is not 
deprived of the benefit of a jury of his countrymen as 
to whether or not he is guilty of the crime charged against 
him. 


An indictment, it will be reu1embered, is the test of a 
crime, and the evidence must be considered by a grand jury 
to be sufficient to put the accused on his trial. As the law 
at present stands the judgment of two justices of the peace 
is supplanted by that of a grand jury, on the sufficiency of 
the evidence to support an indictn1ent. On the duties of 
the justice on an indictable offence being brought under his 
notice, they are so far judicial that in a proper case he can 
admit the accused to bail till the next sittings of the court. 
No justices shall admit to bail anyone charged with trea- 
son or a capital offence; but any two justices may bail 
parties charged with other felonies. '\Vhere the offence IS 
not bailable by him his duties are purely ministerial. If 
the evidence supports the charge the accused must be COIll- 
mitted to goal. Tbe depositions and prisoner's statement 
are sent to the county attorney, and the case tried either 
at the county judges criminal court, the court of general 
sessions, or the court of oJ er and terminer and general 
gaol delivery. In the two latter courts the accused has a 
jury to find whether the evidence points to IllS guilt; in 
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the county judge's criminal court the accused can elect to 
be tried without a jury. This only refers to offences for 
,vhich the accused can be tried at the general sessions. 


So far as sUlnn1ary convictions are concerned the. magis- 
trate's decision is final, unless set aside on appeal on 
application tn quash the same. But all committals, after 
being disposed of by hinl, are tried in the courts as already 
mentioned. If the justice refuses to bair the person an 
application, even in the rases of murder, can be made to 
the superior courts of law; and if a proper case be made to 
the satisfaction of the judge, bail can be put in for his 
appearance. 


In cases of felony one justice cannot dispose of the case, 
it requires two at least; but a police magistrate, county 
judge, or stipendiary magistrate may of hin1self do what- 
ever is authorized by our crin1inal law to be done by two 
or more justices of the peace. Justices of the peace are 
aided and attended by constables, whose duties are to 
execute the comlnands of the justices. rJ.1hey n1ay con11nit 
an offender and convey him to prison if the offence was 
done in their presence, but ha\'e no authority to arrest a 
man for an affray done out of their presence. Each justice 
appoints his o,vn constables; and when necessary any two 
or more justices can appoint special constables upon the 
oath of a credible ,",,'itness that any tumult, riot or felony 
has taken place, or is continuing, or is to be txpected to 
take place. A county constable is appointed by the 
county judge, or by the court of general sessions, and 
the Lieutenant-Governor may appoint one for the whole 
provInce. 


In cities and towns with a population of over 5,000 in- 
habitants, instead of justices of the peace, a police l11agis- 
trate is appointed, who has generally the same powers as 


..) 
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two or lnore justices would have, and may entertain cases 
requiring more than one justice of the peace. The police 
force in the city or town attend and execute his con1n1ands, 
much the san1e as constables do those of justices of 
the peace. Such police Inagistrate holds office during 
pleasure; and by virtue of his appointment as such, is a 
justice of the peace for the city or town where he is appoint- 
ea. Every other justice of the peace within the city or 
town where a police magistrate has been a.ppointed ceases 
to have any powers to adn1it to bailor discharge any per- 
son, or act in any way within the judicial limits of the city 
or town, except at the request of the police magistrate, or 
during his illness or fLbsence. 


Every other justice of the peace, however, is liable to act 
as one of the justices of the courts of general sessions. A 
police magistrate so appointed, besides baving the powers 
of two or more justices of the peace as to matters within 
the legislative control of this province, has jurisdiction over 
all prosecutions for offences against the city or town by- 
laws, and penalties as to refusing to aecept offices therein, 
çr to malie the necessary declarations of qualification and 
office. 


CORONERS. 


Coroners are also conSf\rvators of the peace, and are said 
to be the only officers known to the English law charged 
with the investigation of crime. rrhey are called coroners 
fr0m corona, the Latin word for crown, because formerly 
they attended to the pleas of the crown. .Their duties at 
present are mostly defined by statute law; and. with the 
exception of acting in tilnes in place of the sheriff of their 
county, are lilnited to inquisitions on deceased persons and 
as to the origin of fires. 
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Coroners are appointed by the Lieutenant-Governor 
under the great seal; one or more coroners for each 
county, city, town or district in the province; and hold 
office for life, unless they are removed for improper conduct 
or resign their commission. It may be besides those 
appointed in this way that the chief justices of the court of 
Queen's bench and common pleas are coroners for the 
whole province, in analogy of the English doctrine, that 
the ]or<1 chief justice of the Queen's. bench is the supreme 
coroner in the land. 
The office of coroner, like that of sheriff, is very ancient 
and honourable. The peace of the county in England \vas 
entrusted to these two officers when the earls gave up the 
wardship of the county. It tb us happened that the coroner 
often fulfilled the duties of the sheriff; and such is the 
practice to this day; so that whenever the sheriff has an 
interest in the suit, or makes default in serving process, the 
writs are directed to the coroner. 


This is part of the n1inisterial functions of coroners; and 
besides acting as sheriff's substitute, they can arrest persons 
comn1itting an affray in their presence; and they possibly 
possess other rnagisterial powers. 
But the judicial functions of a coroner are what Inust be 
considered as properly coming under criminal law. \Vheri- 
ever it has been made to appear to a coroner that there is 
reason to believe that a deceased person caIne to his death 
through ,'iolence or unfair means, or by culpable or negli- 
gent conduct of hilllself or others, under such circumstances 
as require inve.stigatiol1, and not through lTIere accident or 
mischance, he is to direct an inquest to be held on the body 
of such deceased person. 


. 


On the death of any person in any gaol, prison, house of 
correction, lock-up house, or house of industry, no rnatt
r 
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from "That cause, an inquest is to be held, as the crown 
deEires to see that the inITIates of these places are properly 
taken care of and do not die of want, or from improper 
treatment from the custodians or otherwise. In further- 
ance of this, notice mu
t be given immediately to the 
coroner of the death of the prisoner. 
In all cases the inquest is held upon view of the body; 
aud the investigation extends to the cause of the death of 
the person, and to an inquiry of those accessories ,vho it 
aþpeared were absent at the time the offence, if chargeable 
against anyone, was committed, but who procured, 
counselled, commanded or abetted it. In other words, it 
extends to principals in the crÏ1ne and accessories before 
the fact. 


.. 


To aid him in this investigation the coroner issues a 
\varrant to SUlnmon a jury at a certain time, not being a 
Sunday, and at a place named in the warrant. A constable 
summons the jury, at least twelve in number; anrl it 
appears that no one is exelnpt from serving thereon, and 
may be fined for non-attendance. 
\Vitnesses can be summoned at the same time, and are 
examined after the coroner's court is opened and the jury 
sworn. The accused can have his witnesses in his own 
favour; and after all the evidence is heard the coroner SUllR 
it up to the jury, explains to them what the law is on the 
subject, and directs them to consider of their verdict-they 
are judges of what the facts are. 
 unanin10us verdict of 
twelve is required; and if it is a case to come up at the 
assizes the witnesses' may be bound to appear at the 
trial to give evidence, and the prosecutor to appear and 
prosecute. 
A written statement of the finding of a jury or their 
verdict is called an inquisition; and when it contains the 
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suhject Blatter of accusation it need not come before a 
grand jury at the assizes, as the inforll1ation of a magistrate 
or of justices of the peace must. The principle in English 
la,v, that no nlan is to be deprived of his life unless on the 
unalninous verdict of twenty-four, is still regarded, the 
only difference being that the grand jury in this case is 
superseded by a coroner's jury. rrhe party accused, if the 
crime charged be Inurder, or an accessory to murder before 
the fact, or manslaughter, is to be apprehended and conl- 
Initted to jail, but may apply to a judge of one of the super- 
ior courts for bail, if so advised. 
, 


The inquisition itself may be quashed if taken before an 
unauthorized person, or if the coroner or jury nlisconducted 
thpnlselves, or for other good causes; but any technical 
defect or omission, of any matter unnecessary to be proved 
will not vitiate any inquisition. Every coroner, imn1edi- 
ately after inquisition found by hinl, shall return the same, 
ànd all papers in reference thereto and to the attendance of 
witnes
es, to the county cro,yn attorney. 
Coroners also enquire into the origin of fires, where there 
is reason to belie\"e the fire was the result of culpable or 
negligent conduct or design, or occurred under such circum- 
stances as require investigation. ffhe coroner can in his 
discretion f>mpanl1el a jury or not, unless he is required to 
do so in the written inquisition of an insurance agent, or 
of any three househol<lprs living near the tire. The inquest 
is conducted the san1e as any ordinary inquest on the 
body of a deceased person; hut the return is Inade to the 
clerk of the peace instead of the county crown attorney. 
\Vith the exception, however, of the county of York, the 
clerk of the peace is the san1e person as the county cro-wn 
attorney in Ontario. 
Each coroner, before the first ùay of January in each 
year, makes a return to the pro\>incial treasurer of the list 


. 



222 


GOYERNl\IENT IN CANADA. 


of inquests taken before bill). The inforlnations of justices 
of the peace and the inquisitions of coroners, as was seen, 
are both returned to the same officer, the crown attorney 
for the county. He is therefore the next officer inlllledi- 
ately concerned in the administration of criminal justice. 
The Lieutenant-Goyernor appoints a crown attorney for 
each county in the l)rovince, who holds office during plea- 
sure. In Ontario he n1ust be a resident in the county and 
a barrister of at least tbree years standing. He. is incapa- 
citated, either directly or indirectly, to act as counsel for 
any prisoner charged ,ri th treason, felony or other offence 
punishable under the criminal law in force. IIis d
ties 
are laid down by statute, and refer ahnost, if not altogether, 
to criminal matters. It is his duty to receive and exan1ine 
informations, exalninations, and inquisitions. and all papers 
connected with criminal charges ,vhich the justices of the 
peace and the coroners of his county are required to trans- 
mit to him. 
II e secures the attendance of witnesses; institutes and 
conducts on thf\ part of the Crown all the criminal business 
at the court of general sessions and the county judge's 
crilninal court. He advises justicf-'s of the peace upon be- 
ing asked to do so; and has certain duties as to the public 
revenue, public bealth, or any matter punishable by a 
justice of the peace. In criminal cases at the assizes, snch 
as for felonies and treasons, he is required to be present 
and assist the crown counsel; and in his absence to take 
charge of the crÏIninal business of the court. (f) 


(f) The greater portion of this chapter applies more particularly to 
Ontario. It was not intended by the writer to give undue prominence 
to any province, but it was hoped that an outline of the legislation of 
anyone might be useful to all. 
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CHAPTER XX. 


THE PEOPLE-SrBJECTS, ALIENS, DENIZENS. 


JVho is a sllbject- JVho an ((lien-Residents, domicile capa- 
city of alien, slllJjects by bi,.th, bJJ naturalization, oerth of 
residence, of alle[lÍance-Dellizens-Titles 'linder confed- 
eration, gorernor8, priry councillors, senators, speakers, 
prorincial COli ncillors- Rank of the foregoing, judges, 
bishops, at'my and nary officers, retired jzul.qes. 


'VE have hitherto considered. the rulers, or governing 
powers of the people of the Dominion of Canada; we will 
now devote a small space to the ruled or governed-the 
people-whether subjects or aliens. 
A subject is defined to be one who is under the protec- 
tion of, and owes allegiance to, the sovereign or ruling 
power in the state. By British subjects are 111eallt such as 
are born within the dominions of the Crown of England, 
or under the allegiance of the Queen. There are many 
persons residing within the dOlninions of the Crown who 
are not subjects of Her l\Iajesty; and on the other band 
there are many residing in foreign countries who are British 
subjects. All residents who are not subjects, and all non- 
residents not British subjects, are aliens. Of the former 
class may be lllentioned all those who belong to other 
countries, and who have not renounceLl their allegiance 
thereto, or rather ,vho have not t.aken the oath of allegiance 
and become naturalized here. Foreign consuls and other 
representatives of foreign nations, though resident here, 
are not British subjects. Nor are those such who are 
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simply domiciled here as travellers or agents. In the same 
way our consuls and representatives abroad are yet British 
subjects, though non-residents; and so are all British-born 
suhjects who, living abroad, have not renounced their 
British nationality. Children born out of the dominions 
of the crO\Vl1, whose father and mother were at the titne of 
their birth in allegiance with the Queen, are subjects; and 
the children of all natural-born subjects, no matter where 
born, are also suhjects of her :\Iajesty. In other words, the 
second generation of children fron1 British parents are 
subjects; but it is doubtful if this extends to the third 
generation. If the grand-father by the father's side was a 
British subject, the grand-children would be British sub- 
jects also, according to Blackstone. Out of ten of the most 
eminent lawyers in England, five were of opinion in a case 
since Blackstone's time against the l"ight of one whose 
grand-father had been born out of the British dOlninions to 
inherit land in England; and the other five were of u con- 
trary opinion. 


In Canada real and personal property of any description 
may be taken, acquired, held and disposed of by an alien 
in the same manner, in all respects as by a natural British 
subject; and a. title to real and personal property of any 
description may be derived through, from, or in succession 
to an alien, in the saIne manner in all respects, as through, 
fron1, or in succession to a natural-born British subject. (a) 


.A,n alien has only such rights as are expressly given t.) 
him, and unless naturalized he cannot hold an office or 
exercise any municipal, parlialuentary or other franchise. 
Aliens in Ontario enjoy all the privileges in regard to Acts 
relating to builàing societies and joint stock cOlllpanies for 
supplying cities, towns and villages with gas and water. 


(a) R. S. C. cap. 113, sec. 3. 
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But an alien cannot serve as a juryman in a court, nor is 
he entitled to be the owner of a British ship. 
Every child born within the dOll1inions of the crown is 
a British subject for all Plu'poses, and while resident therein 
cannot by any act of his divest hiu1self of such a character. 
But a Brit.ish-born subject, if a subject of another state at 
the time of his birth (as n1ay he the case with alllbassadors' 
children), can cease to be a British subject by ll1aking 
certain declarations prescribed by the Imperial Statutes 
of 1870 and 1872 in reference to these n1atters. Any sub- 
ject, if under no disability, may voluntarily becollle natu- 
ralized in a foreign state, and thus cease to be a British 
subject. This is expatriation. 
.A.n alien may beC0111e a British subject by naturalization 
and in other ways. 
Every alien-born ",'oman becomes naturalized by n1ar- 
rying a British natural-born or naturalized subject. 
Every other alien who comes to reside in the Dominion 
of Canada with intent to settle therein, and remains for 
three years, can, by taking the oaths of rEsidence and 
allegiance, become a naturalized citizen. (b) 


The following are the oaths of residence and allegiance: 


OATH OF RESIDENCE. 


" I, A. B., do swear (or, being person allolcell by law to 
(
t1inn in judicial cases, do affirln) that in the period of- 
years preceding this date, I have resided three (or five as 
the case may be) years in the Dominion of Canada with 
intent to settle therein, without having been during such 
three years (or five years as the case may be) a stated resi- 
dent in any foreign country. DO help 11]e God." 


(b) See Naturalization Act, R. S. C. cap. 113. 
O.'S.G.C. 


16 
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OATH OF ALLEGIANCE. 


" 1. A. B., do sincerely pronlise ana s'wear (or, being a 
person aUolred by lazl" do atJinn in Judicial cases, do affirm) 
that I will be faithful and bear true al!egiance to Her 
:\lajesty Queen '''lctoria, (or reigning sovereign for the tÜlle 
being) as lawful So\
ereign of the United I{iugdon1 of 
Great Britain and Ireland, and of the Don1Ïnion of Canada, 
dependent on and belonging to the said I{ingrlonl, and that 
I will defend her to the utmost of lIlY power against all 
traitorous conspiracies or att.en1pts whatever ,vhich shall 
be made against Her Person, Crown and Dignity; and 
that I will do n1V utmost endeavour to disclose and make 
known to Her 1\l
jesty, Her IIeirs or Successors, all treasons 
or traitol'oUS conspiracies and attenlpts which I shall know 
to be against Her or any of them; and aH this I do swear 
(or affirnl) without any equivocation, mental evasion, or 
secret reservation. So help me God." . 
The oaths can be administered by a judge or justice of 
the peace; and a certificate is granted and filed in court, 
:after which, if no objection is sustained as to its validity 
the alien becomes a British subject as much as if he or she 
,vas born in Canada, subject to some exceptions in the 
English Act relating to naturalization. (c) Every alien 
who had a settled place of abode in either of the provinces 
of Ontario, Quebec, Nova Scotia or New Brunswick before 
the 1st of Ju1y, 1867, and who is still a resident of the 
san1e, is deelned to be a British subject for all purposes, 
provided in the case of males, he takes the prescribed oath 
of residence. Any person who, being 'within the Don1Ïnion 
prior to the 1st of January, 1868, took the necessary oaths 
of allegiance and residence also be
amt naturalized. 
There seems to be no difference between the righ ts and 
privileges of a natural-born subject and a naturalized 
subject. In England at one time the latter could not be 


(c) 33 Vie. cap. 14, Imp. Act. 
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a privy councillor or member of parliament, or hold any of 
the great offices of state; but he is no\v entitled to all pol- 
itical and other rights, powers and privileges, and is subject 
to all obligations to which a natural-born British subject 
is entitled or subject. In case a naturalized British subject 
returns to his own country, he loses the character of Brit- 
ish subject unless he renounces his original nationality in 
pursuance of the laws of tbe state, or in pursuance of a 
treaty to that effect. 


The certificate of naturalization granted in the United 
I
ingdom confers no rights or privileges upon an alien in 
Canada. (d) 
Besides subjects and aliens there is a third class called 
denizens, who, by Ineans of letters patent from the crown, 
enjoy certain rights of citizenship as long as they remain 
within the Dominion. It is a sort of middle state between 
subject and alien. In England a denizen cannot bold any 
higb office of state, and can neither inherit nor devise land, 
and only take by purchase. In Canada, whatever signifi- 
cance the term may have, a denizen must at least have 
equal powers and rights as to real estate with an alien; 
and he has, no doubt, the additional rights of voting and 
holding such offices as his patent allows bim. The -exist- 
tence of such persons is contemplated at all events, as 
there is mention made of denizens in S0111e of the statutes. 


Tbe consideration as to whether any person is a subject 
or not becon1es material in relation to certain offences 
against the crown. None but a subject can be found guilty 
of treason; or rather \vhat is treason in a subject may be 
no Inore than a felony in a foreigner. The general law as 
to what offences are to be adjudged treason, as laid down 
in the 25th year of I{ing Edward 111., is the law on the 


(d) Earl Carnarvon's Circular Despatch to the Colonies, Sept., 1874. 
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question here; and is Bet out in an Act relating to the se- 
curity of the crown, 31 Vie., cap. 69 (1868) D. 


The regulations as to titles and procedure in Canada are 
inserted here, and may be found useful for reference: 


TITLES UNDER CONFEDERATION. 


1. The Governor-General of Canada to be styled" I-lis 
Excellency. " 
2. The Lieutenant-Governors of the provInces to be 
st
yled "I-lis Honour." 
3. The privy councillors of Canada to be styled" I-Ionour- 
able," and for life. 
4. Senators of Canada to be "Honourable," but only 
during office, and the title not to be continued afterwards. 
5. Executive councillors of the province to be styled 
" Honourable," but only while in office, and the title not to 
be continued afterwards. 
6. Legislative councillors in the provinces not in future 
to have that title; but gentlemen who were legislative 
councillors at the time of the union, to retain their title of 
H Honourable" for life. 


7. The president of the legislative council in the pro- 
vinces to be styled" Honourable" during office. 
8. The speakers of the house of asselubly in the pro- 
vinces to be styled" I-Ionourable " during office. 
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TABLE OF PRECEDENCE \VITHIN THE DO:\IlNIO
 OF CANADA. (e) 


1. rrhe Governor-General, or officer adn1Ïnistering the 
Government. 
2. Senior officer conullanding I-Ier l\lajesty's troops 
within the Dominion, if of the rank of general; and 
officer comnlanding I-Ier 1\fajesty's naval forces on the 
British North American Station, if of the rank of an 
admiral. Their own relative rank to be detern1Ïned by tLe 
Queen's regulations o
 this subject. 
3. The Lieutenant-Governor of Ontario. 


4. 
5. 
6. 


, , " Quebec. 
" " Nova Scotia. 
" " New Brunswick. 


7. Arch bishops and bishops according to seniority. 
8. l\Iembers of the cabinet according to seniority. 
Ð. The speaker of the senate. 
10. The chief justice of the Suprenle Court of Canada. 
11. The chief judges of the courts of law and. equity, 
according to seniority. 


12. ßlembers of the privy council, not of the cabinet. 
13. General officers of lIeI' l\Iajesty's arrllY serving in 
the Don1Ïnion, and officers of tbe rank of adrniral in the 
roya.l navy, serving on the British North Alnerican 
Station, not being in the chief comlnand; the relative 
rank of such officers to he determined by Her l\Injesty's 
regulations. 


(t') See Orders in Council, 43 Vie. (D) xxii. 



230 


GOYERNMENT I
 CANADA. 


14. The officers cominanding Her l\lajesty's troops in 
tbe Dominion, if of the rank of colonel or inferior rank, 
and the officer commanding. I-Ier 1\lajesty
s naval forces 
on the British North Alnerican Station, if of equivalent 
rank; their relative rank to be ascertained hy the Queen's 
regulations. 


15. 1\Ien1bers of the senate. 


16. Speaker of the house of COllllTIOns. 
17. Puisne judges of the Supreme Court of Canada 
according to seniority. 


18. Puisne judges of courts of law and equity according 
to seniority. 


19. l\IelTIbers of the house of comU10ns. 


20. 1\Iembers of the executive council (provincial) within 
their province. 
21. Speaker of the legislative council within his pro- 
VInce. 


22. l\Iembers of the legislative council within their 
provInce. 
23. Speaker of the legislative asselTIbly within his 
provIne-e. 


2-1. l\[enlbers of the legislative assembly within their 
prOVInce. 
Retired judges of whatever court take precedence next 
after tbe present judges of their respective courts. 
The regulations respecting 'the precerlence of naval 
officers, the subject of salutes, or of the precedence to be 
given to lieutenant-governors within their provinces or at 



THE PEOPLE-SCBJECTS, ALIENS, DENIZENS. 231 


the seat of govenUllent, accompany the orders in council to 
be found in the Dominion statutes of 1880. (f) 


(f) The different orders of nobility in England-dukes, n1arquises, 
earls, viscounts, and barons-have been referred to in the Chapter on 
the Senate (page 45). There are also several degrees of the cum- 
lIwnalty. The first name in dignity after the nobility is- 
(IT Knight of the order of St. George or of the Gartel',-instituted by 
Edward III. 
(2) Knight Banneret, a military distinction. 
(3) Baronets.-A title of inheritance created by letters patent and 
descendible usually to male issue. 
(4) Knights of the Bath-an order instItuted by Henry IV. and redved 
by George 1. and so called from the ceremony of bathing the night 
before their creation. 
(3) Knights Ð(
c1zelors -the most ancient, though the lowest order of 
knighthood. 
These are all the name3 of dignity in the United Kingdom-E8qllil'f,
 
and gentlemen as Sir Edward Coke S3,ys being only names of worship. 
Anyone having an office under the Crown is legally an esquire, just as 
gentleman is "given to those who study the laws of the realm, who study 
ill the universities, who profess the liberal sciences, and in short, who 
can live idly and without manual labour, and will bear the port charge 
and countenance of a gentl9ma,n." A yeom'1n was one that had freg 
land of forty shillings by thp. ye'1r, ana wa,s qU'1lified to serve on juries 
and to vote for knights of the shire. Tradesmen, art(ricers, and labollrer.
, 
formed the rest of the commonalty. 
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CHAPTER XXI. 


THE PEOPLE, THEIR RIGHTS. 


Ifepresentation, franchise, slrffrage, basis o.f representation-- 
Qualifications in the Dominion and the prorillces- 
Ontario-Public l1zeetings, how called, riot act-Petitions, 
1L"hen neèessary, how prepared, hOle presented-The- 
press, libel, civil and criminal, Ontario Act, retractatiÚll 
-CvlIl1nissiol1s of enquiry-Local gO'cerllment, l1Hlnici- 
palities, townships, counties, 1:illages, tOlcns, cities, 
bye-laws, control of the courts - l-leligiolts freedoln, 
eqllali(zJ of all denominations, no established church, the 
Church of England, the Roman Catholic Church, puùlic 
1L"orship protected, statute.er, Christianity part of the lalf 
of the land. 


REPHESENTATIO
 . 


The privIlege of takIng part In tlJe government of one's 
country by being represented in parliament, or represented 
in the legislatures or municipalities which nlake our laws, 
is one of the Inost valued rights of a free people. The right 
of the citizens to have a voice in every 111atter that affects 
their liberties is called their franchise. But to have a voice 
or '
ote in such Inatters is not accorded to every body. 
Certain qualifications are necessary, and these qualifications 
differ both in the provinces and in the Dor:ninion. 
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"\Yhere eyery citizen is entitled to vote it is called uni ver- 
sal suffrage-voting being the right of suffrage. (a) 
The systelll of representation ,vhich prevails in Canada, 
from the highest delegate of the people in the commons 
down tbrougL the provincial and lllunicipal elections, is 
based on divisions of the population; though territory or 
certain areas of land are so connected with this that the 
latter are represented as well. "\Vhile it is true that every 
acre of land is represented, the nlanner of its being so 
represented is arrived at ,vith regard to the number of peo- 
ple. N umbers of people possessing no land qualification 
are represented by virtue of the inconle tax, or as in 
Ontario, under the Farnlers' Sons .A_ct. '\Vhile it is strictly 
true that our systelll of rppresentation regards both popu- 
lation and territory, the real basis is the population. The 
territory is an accident of the voters, and in itself is not 
éntitled to representation. The third way, or representa- 
tion by class rerresentation, though n1uch discussed in 
other countries cannot be said to enter into the idea of the 
Canadian or English system. 


The 215 members in the house of COlnmons represent 
the provinces and territories conlprisiug the Dominion of 
Canada. Each province and the territories are divided up 
into constituencies or ridings having regard to the PO})U- 
lation and areas therein. Originally the llumber of di\'isions 
into which the pr.ovinces were divided up for electing 
lllem hers to their legislatures "'as the Sa111e as for the 
Dominion elections; though the arcas of these divisions were 
generally different. The qualifications of \"ote1's were the 
san1e in the proyincial and Don1Ïnion elections up to a few 
years ago, so that anyone entitled to vote for a Inen1ber of 


(a) In the 41st section of the R. N. A. Act every male subject aged 21 
years or upwalds, being a householder in Algoma was until the parlia- 
ment otherwise prov:L
cd, entitled to vote for a member of the commons. 
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his provincial legislature could vote for a member of the 
house of comlnons in that province. The parlianlent 
of Canada by recent legislation created new electoral 
divisions for members of the COmlTIOnS and assigned the 
necessary qualifications of voters. These have already 
been referred to. (ù) The representation and areas are 
now generally different in the provinces froID those of the 
Dominion. 


It would be beside the scope of this little work to atten1pt 
any exact epitolne of the qualifications necessary for voters 
in the different provinces, and what offices and positions 
disqualify persons from voting. The law in Ontario may 
be given and it will not be found very different fr01ll what 
obtains in the other provinces. 
In this province the persons not adn1Ïttec1 to vote are: 
1. All judges of any of our courts, and all clerks of the 
peace, county attorneys, regiHtrars, sheriffs, deputy sheriffs, 
and deputy clerks of the cro,vn. 2. All agents for the sale 
of crown lands. 3. All officers of the customs of the 
Dominion, and all officers en1ployec1 in the collect.ion of any 
duties payable to Her Thlajesty in the nature of duties of 
excise; and 4. All postLl1asters in towns or cities. Any of 
these persons votiug shall forfeit $2,000, and his vote is 
null and void. 5. No returning officer, electiùn clerk, or 
paid election agent, shall be entitled to vote; but this does 
not apply to the rleputy returning officers or poll clerks, 
who are paid under the provisions of Art. G. Lastly, no 
woman can vote at any parlianlentary election. 
Subject to these exceptions every person being of the full 
age of 21 years and a subject of Her 'l\lajesty by birth or 
naturalization, if duly entered in the list of voters to be 
used at the pending election, and if not otherwise by law 


(b) See chapter V. in the House of Commons. 
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prevented from voting, is entitled to ,"ote for members for 
the legislative assembly of Ontario. 
1. In order to entitle a person to be entered on the 
voters' lists, he must be interested. in reaIZJropert.1J as owner
 
tenant, or occupant, to the extent of $200 in cities and 
towns and $100 in incorporated villages or townships. If 
he ceases to have such interest he may still have a vote, 
provided his name is entered in the revised assessment -roll, 
and that he is a resident of the electoral district. 


In regard to the value of the property if vested in joint 
owners, if there is sufficient when divided to give each a 
vote, each has one; if not, none of the owners has a vote. 
And so if three persons in a city are jointly assessed for $600, 
each has a vote; if assessed for $500, none of them can 
vote. 


2. Persons who have resided continuously in the local 
municipality since the completion of its last revised assess- 
luent roll and whö, being assessed on an income of $250 
at least, have paid their last year's taxes! are entitled to vote. 
3. _F'armers' sons resident on their father's or mother' B 
farm for twelve 1110nths prior to the return of the assess- 
nlent roll, and who are rated for an amount sufficient to 
qualify them, can vote. '\Vhere there are a number of SOl1S 
the provisions as to one or more voting are somewhat 
sÏ1nilar to those affecting joint owners of real estate, except 
that the division of the property enures to qualifying as 
many of the parties in the order of their age as the value of 
the property or the number of the sons win perluit of. 
4. All Indians, or persons part Indian, if duly enfran- 
chised and possessing the same qualifications as other 
persons in their electoral districts, are entitled to vote. 
5. In Algoma, Parry Sound, and SOine other exceptional 
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places, every male person being twenty-one years of age, a 
naturalized subject and not otherwise disqualified, and who, 
a t the tillle of the election, is the owner of real estate where 
he tenders his vote, to the value of $200 or who is and has 
been for the preceding six months a resident householder, 
is entitled to vote. 


Pt'BLIC l\IEETI
GS. 


Public opinion is frequently expressed through the med- 
iUlll of public meetings, which, so long as they ren1ain 
orderly, are privileged to discuss ahl10st any subject. It is 
the undoubted right of subjects to meet together in a 
peaceable and orderly manner for the consideration and 
discussion of 111atters of public interest, or for making 
1u10wn their yiews to I-Ier l\Iajesty or her representative in 
the Dominion or in the provinces, either in approbation or 
condemnation of puùlic matters. 
Public meetings, in order to be entitled to the recog- 
nition of the law, must be called by certain persons and in 
a particular way. 


In any city or town, on the requisition of any twelve 
citizens entitled to vote for n1embers of the local legislature, 
a meeting 11lay be called by the sheriff or by the nlayor or 
other chief municipal officer, which is a public n1eeting 
under the Act and entitled to the protection accorded to 
such lTIeeting. The requisitionists nlust have a property 
qualification in the town or city in which the meeting is to 
be called, and their property lllust be within the particular 
district, ward, or parish, within which the meeting is to be 
beld. Two resident justices of the peace appear also to 
have the power to call public meetings. The notice or 
SUillnlons calling together a puùlic meeting nlust issue three 
days before tbe meeting; must set forth the names of the 



THE PEOPLE, THEIR RIGHTS. 


237 


requisitionists, or at least 12 of them; must state that the 
meeting is called in conformity with the provisions of the 
Act; and that the meeting and all persons attending the 
sanle are to take notice of th
 fact, and govern themselves 
accordingly. 


"\Yhoever calls such meeting, at laast in Ontario, must 
remain; and whether presiding over it or not, help to pre- 
serve th
 peace thereat. Special constables may be 
appointed, and the military force, if necessary, brought to 
his assistance. Should a meeting of 12 or more persons 
become disorderly, the nlayor, sheriff. magistrate, justice 
of the peace, or other officer may read the proclamation set 
out in what is commonly called the Riot Act; and if, after 
the lapse of an hour, the persons do not disperse, he may 
forcibly break up the Ineeting, using the civil and military 
assistance as has been mentioned. The original of our 
A,ct relating to riots and riotous assemblies was passed in 
England in the reign of l{ing George 1. r.I.'he Canadian 
Act i6 31 Victoria cap. 70 (1868), and the proclamation 
to be read before using any viol en t measures is as follows: 


" Our Sovereign Lady the Queen chargeth and conln1and- 
eth all persons being assembled imnlediately to disperse 
themselves, and peaceably to depart to their habitations or 
to their lawful business, upon the pains contained in the 
Act respecting the riots and riotous assemblies. God save 
the Queen.
' 


Such persons not obeying the c0111mand to disperse are 
guilty of felony and liable to be imprisoned in the peneten- 
tiary for life, or for any tern1 not less than two years, or 
liable to be otherwise imprisoned for any term less than 
two years. 


Powers are given to justices of the l)eace, sheriffs, mayors 
and others, to apprehend the offenders who do not disperse 
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within one hour after the proclanlation is read; and per- 
sons engaged in suppressing the riot are justified -even if 
the death of the rioter ensue fronl his resistance. Any 
persons opposing with force and arms any peace officer or 
others engaged in suppressing a riot, or any persons pre. 
yen ting the making of the prochunation, are guilty of 
felony and liable to the san1e punishln8nt as the rioters 
themsely
s. 


The revised statutes of Canada, cap. 152, contain the 
authority for preserving the peace' at public meetings. 


PETITIONS. 


Petitioning is another mode of expressing public opinion, 
and by it persons or classes may be heard in parlialnent 
or elsewhere when' they conceive that their views are not 
fully set out by their representatives. It is about the only 
way of being heard that is left to those who are not voters. 
If no channel were left to the people, except through their 
representatives, it might well happen that the ll1inority 
would never be heard exce
t in the disorders of riot or 
revolution. A class may be interfered with or the legisla- 
tion may be too slow or too far in advance of the interests 
of the people. In these and many other instances petition- 
ing is resorted to. 
Every person, whether an elector or not, may petition 
parliament or the local legislature ; but the petition n1ust 
be presented by a member of the house, who is responsible 
for its containing no impertinent or Ï1llproper matter. 
Petitions nlust be fairly written or printed; and in the 
senate three of the petitioners names must appear on the 
sheet containing the petition. Petitions from corporations 
must be duly authenticated by their corporate seal. Peti- 
tions signed by persons representing public meetings are 
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received as fron1 the persons whose names are affixed to 
the petition. 
A menlber presenting a petition in the C01TInl0nS must 
endorse his name thereon, and confine his relIlarks to a 
stateIllent of the parties froIH whom the petition COlnes, the 
number of signatures attached, and the material allegations 
it contains. Petitions are laid on the table by direction of 
the speaker without debate in reference thereto; but if 
required, the clerk may read thenl, and if they cOlnplain of 
any personal grievance requiring an inlmediate relTIedy the 
matter may be at onco discussed. There does not appear 
to be any Canadian legislation as to petitions to parlia- 
ment; but the fact that those presenting them are respon- 
sible for their propriety sufficiently insures their being 
consistent with the dignity of parliament. It is probable 
that the English Act for the prevention of tumultuous 
petitioning to parliament is in force in Canada. 


THE PRESS. 


The press is perhaps the greatest mt'ans of expressing 
public opinion. In Canada its liberty is not restrained by 
any state censorship, and any person feeling that he has 
been wronged in the public press nlay apply to the courts 
for dalTIages in a civil action, or proceed to have th.e offend- 
ing party arrested and tried for a misdemeanor. 
Libel as a cri1nc is governed by a uniform law in the 
Dominion, and is punishable by fine or inlprisonment or 
both. 


Any person publishing, or threatening to publish, any 
libel upon any other, or directly or indirectly threatening 
to print or publish, or abstain from so doing, or offering to 
prevent the same with intent to extort any money or se- 
curity for mOlley, or allY valuable thing, or with intent to 
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induce any persOll to confer upon or procure for any person 
any appointment or office of profit or trust, is guilty of a 
lllisdeineallor, and liable to a fine not exceeding $600, or to 
inlprisonment with hard labour for any period less than 
t\VO years, or liable to both, as the court Inay award. 
'Vhoever maliciously publishes any defamatory libel, 
knowing it to be false, lnay be fined any sum less than 

-!OO, or imprisoned, as in the other cases, or both. Other 
defanlatory libels are punished by iInprisonment of one 
year or Jess, with a fine not exceeding $200. The truth of 
any libelous nlatter is no defence, unless it was for the 
public benefit that it should be published. (c) 
Libel a.s a civil action is not uniformly defined, but is 
left to be determined by the provincial legislatures. The 
punishment then is the amount of danlage supposed to be 
suffered by the aggrieved party, which amount is found by 
a jury. In the criminal actions the jury simply finds 
whether or llOt the accused is guilty of the charge preferred 
against hiln; in the civil action the jury finds generaHy if 
there ,vas a libel; and if so, what dalnage was sustained 
by the plaintiff. (d) 


CO:\Il\IISSIONS OF E
QUIRY. 


Besides lllatters \vhich are brought into public notice by 
means of the press, of public ll1eetings, and of petitions, 
the Governor in council has the right to institute com- 
Inissions of enquiry into public matters concerning any 
nlatter connected with the good goyernment of Canada, or 
the conduct of any part of the public business. The COill- 


(c) See R. s. C. cap. 163 as to libel as a crime. 
(d) The legislature of Ontario passed an Act last session (50 Viet. oap. 
H) as to the law of libel. By it no action lies until the plaintiff gives the 
defendant notice in writing of the statements complained of, so as to 
allow him to publish a retractation in the next regular issue of his 
paper or within three days from the notice. 
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mISSIoners appointed in this way may have conferred on 
them the power of summoning before them any party or 
witness, and requiring them to give evidence on oath or in 
writing, and to produce all docunlents and things requisite 
for the full investigation of the Illatters into which they are 
appointed to examine. These commissioners may also 
have the same power given them as is vested in any 
court of law in civil cases to cOlTIpel the attendance of 
witnesses. (e) 
Similar powers are given to the Lieutenant-Governor 
of Ontario and of some other provinces as to conunissions 
of enquiry. 


LOCAL ADMINISTRATIVE GOVERNl\IENT. 


The provinces are generally divided into municipal 
corporations having large powers of directing their own 
domestic concerns. 'Yhile the legislature controls the 
corporations, these latter have ascertained rights in the 
exercise of which, ,vithin legitimate limits, they are free to 
manage their own local affairs. 
The division of the Canadas into townships and counties 
dates back a long period. Alterations were frequently 
made in counties for electoral or judicial purposes; but as 
to municipal corporations embracing a certain area, fe,v 
changes appear to have been Illade in those counties defi- 
nitely bounded in the first Crown survey. New townships 
are frequently laid out in unsettled districts, and occasion- 
ally alterations made. In Ontario certain limits are 
prescribed for villages desiring incorporation, and the 
population must be at least 750 persons. In the saIne way 
townR must have 2,000 and cities 15,000 inhabitants. 
These do not become incorporated by the fact of having so 
(e) R. S. C. cap. 114. 
O.'S.G.C. 


17 



242 


GOVEnK
IENT IN CANADA. 


many inhal,itants. A cbarter of incorporation is granted 
them by the Lieutenant-Governor creating them cities, 
towns, or villages, as the case may be. Until incorporated 
they belong to the county or township. 


The local affairs of these different corDorations are man- 
aged by a council, which is the nlunicipal legislature; and 
the lin1its of its enactments or by-laws are prescribed by 
the Acts of the local legislature relating to municipal cor- 
porations. Their by-laws are very corl1prehensive, and in 
Ontario include the obtaining of 8uch real and personal 
property for the use of the corporation as it n1ay require: 
the appointlllent of necessary officers, giving aid to agricul- 
tural or other kindred societies or incorporated Inechanics' 
institutes, aiding manufacturing establislullents, road 
companies, a.nd also charities and indigent persons, taking 
the census of the Illunicipality, regulating the driving on 
roads and bridges, the egress from public buildings, and 
very extensive powers as to drainage. They can also Ï111- 
pose fines up to $50 for neglect of duty or breach of theEe 
by-laws, and Illay distrain and sell the goods of the offender 
and if necessary inflict reasenable punishment by in1prison- 
ment not exceeding 21 days. 
The powers of each of the different municipal corpora- 
tions of cities, counties, towns and townships are very 
nJinutely set out in the Acts relating to Il1UI1icipal institu- 
tions. The ùifIerent municipal corporations are composed 
()f aiderinen or councillors or reeves and their deputies, 
with a presiding officer who is the Inayor, \varden or reeye 
as the case may be. These bodies form tbe local adminis- 
tration of their municipalities, are elected for one year at 
a tilne, and must bave certain property qu
lifications. 
rfhey have certain specified po,vers, a regular system of 
procedure, and in some cases an executive. They are re- 
strained by the superior courts when their by-Jaws are in 
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excess of their powers, and these COU1"tS compel them to 
exercise their powers in proper cases if they refuse to do so. 
The provincial l
gislatures grant them their powers, but 
cOlnmit the proper execution of thelIl to the controlling 
care of the courts. 


RELIGIOUS LIBERTY. 


It is an admitted principle of colonial legislation that all 
religious denominations are on a legal equality. This is 
declared by statute to be a func1anlental principle of the 
civil policy of Ontario. In the language of the Act" the 
free exercise and enjoyment of religiops profession and 
,vorship, without discrin1Ïnation or IJreference, provided 
the same be not made an excuse for acts of licen tiousness 
or a justification of practices inconsistent with the peace 
and safety of the province, is by the constitution and laws 
of this province allowed to all Her l\Iajesty's subjects within 
the same." No rectories of the Church of England can be 
hereafter created out of the clergy reserve or the public 
donutin; and "no tithes can be claiu1ed, demanded or 
received Ly any rector, vicar or other ecclesiastical person of 
the protestant church within Ontario." There seelIl to be 
SOIIle provisions respecting these matters in the statutes 
in Nova Scotia. 


There is no church established by law in Canada or in 
any of the provinces of Canada and there is no connection 
between the church and the state here as there is in Eng- 
land. The Church of England in the colonies is simply a 
voluntary association, and on the saIIle footing with other 
religions bodies. (f) The Roman Catholic Church enjoys 
freedom and its members are secured in the liberty of pro- 
fessing their religion in the sarne \vay as other c1enoruina- 


{f} In re Bishop of Natal 3 l\loore P. C. N. S. 115. 
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tions by the general law, and also by the treaty of Paris, 
1763, and by the Imperial Act of 1774 (14 Geo. III. cap. 83,) 
subject only to the suprell1acy of the Crown of England. 
The extent of this supremacy is declared in a statute passed 
in the first year of the reign of Queen Elizabeth. (g) 
. 


'Yhile the different forms of Christianity are thus on the 
same footing, the laws further recognize that Christianity 
itself is part of the law of the land. (Ii) At the same time 
the law protects every form of worship. Everyone \vho 
by threats or force, unla wfuny obstructs or prevents, or 
endeavours to obstruct or preyent, any clergyman or other 
minister from celebrating divine service or officiating in 
any church or other place used for divine \vorship is guilty 
of a misdemeanor anclliable to be imprisoned for any term 
less than two years: any person wilfully disturbing any 
persons met for religious worship, or for any moral, social 
or benevolent purpose, is also guilty of a misde111eanor and 
may be imprisoned for a month or fined up to the sum of 
twen ty dollars. (i) 


(g) The clause in the treaty, "so far as the laws of Great Britain 
permit," meant subject to the King's supremacy. See Part II. 
(h) Pringle v. the Corporation oj" lvapanee 43, Q. B. 285. 
(i) R. S. C. cap. 15ß. 
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PART II. 


FOR
IER GOVERN11ENTS IN CANADA AND IN 
THE PROVINCES. 


INTRODUCTION. 


THE aim of a constitutional history is to give an account 
of the way in which the people of any country have 
governed thelIlselves. This aSS1Ulles that the people do 
govern themselves, that they form a nation, and that they 
are possessed of sovereign power. None but a self-ruling 
people can, in strictness, have a constitution or a consti- 
tutiona.l history, because the nleaning of the term consti- 
tution is the agreeillent or understanding whereby the 
\\'hole people-the rulers and the ruled-choose to govern 
theillselves. It must not be supposed by the student that 
the rulers are distinct from the people generally-they are 
that portion of the comillunity which the other members 
flntrust with the COlllmon governn1ent of all; and it is the 
distinguishing feature of a lin1ited or constitutional 
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governlnellt that no one, not even the sovereign or chief 
magistrate, is exempt from obedience to the general laws 
of the lane1. In a colony or dependency with a consti- 
tutional form of goverUlnent, this agreement or under- 
standing, besides being the choice of the people, must be- 
Eanctioned or permitted by the mother country. 
The Don1Ïnion of Canada is a dependency of Great 
Britain, and is Inade up of a nUlnber of colonies and 
posse
sions of that country in North Anlerica. The- 
colonies were acquired. chiefly by cession from France,; 
the territories or possessions canle through discoevry or 
the ventures of British subjects. Each of these, under its 
own fornl of governnlent, has a separate history dO,,",l1 to 
its adlnission into the Canadian union. That union took 
place in the year 1867, but it then only included three 
colol1ie3; it now p-mbraces, excepting Newfoundland, nearly 
all British North America-one half the northern continent. 
A constitutional history of Canada is strictly the history of 
Canadian governnlent since the date of the union. 


The union of 1867 appears very like the addition of 
colonies and possessions to 1he old province of Canada. 
The province was itself a union of the provinces of Upper 
and Lower Canada. Originally it ,vas one province and 
called Quebec. It was the chief of the British possessions 
around the St. Lawrence, its governors had IJrecec1ence 
over all other governors in adjoining colonies, and in tiJl1e 
of disturbance they took charge of and were captains- 
general of all the forces. Canada as part of ne,v France 
has a history reaching back into the early years of the 
seventeenth century; and it was the head-quarters of 
French authority along the great lakes and the l\lississippi. 
For Inany reasons, therefore, the uew DOlninion \va,s 
called Canaòa, though it cannot be denied that in a. 
federation it is high1y desirable that 110 one of the consti- 
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tuent states should have the selnblance of any real or 
itnaginary superiority. The unfortunate choice of a nal11e 
in the neighbouring republic has been often deplored by 
American writers, though it bas not })revented other 
republics from following their example. The prominence 
necessarily given to the Cnn
t(las in any historical sketch 
may be referred io their relative in1portance; but in any 
account of tbeir 1110c1es of government it is due rather to 
the nlll11ber of changes that have taken place in their 
constitutions. The lllanner of governing Canada for more 
tlHln a century past has been no sn1all concern to Canadian 
and British statesmen. If a consideration of these changes 
occupy the larger space in the succeeding pages, it is not 
with. an:y intention to disregard tbe importance of the 
other provinces. rrhe 
Iaritime Provinces bave perhaps 
less eyentful histories, because they ba\'e been less restless 
than their western neighbours. From a point of view of 
general bistory the North 'Vestern Territories are extremely 
interesting, but prior to 1870 they had no constitutional 
history. 
It is proposed in the following pages to outline the 
different modes of goverlunent in the provinces before their 
a(hnission into the union, with a word or two on such 
n1atters before confederation as properly fall under the 
range of constitutional history. Tbis will not be much 
nl01'e than a record of changes of imperial charters tbat 
popularly are regarded in the light of that species of 
history. This year (1887) is the centenary of the United 
States constitution, and the an1endn1ents to the original 
document can be cOlnprised in less than two pages of an 
onlinary book. These changes and the decisions of the 
supreme court of that country are the basis and the 
substance of the United States constitutional history. So 
it is and will be in this country, though the amendments 
are effected in a different way and the judicial interpreta- 
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tions may come from any of our courts. In both countries 
there is of necessity a written constitution, as there must 
be in every federation; and its history is not so much the 
stead.y growth of political changes, as occasional abrupt 
turns by organic amendments. 
In the United Ii.ingdom of Great Britain and Ireland 
there is no necessity for one of that character. In fact 
there would be no object gained by committing it to writing, 
because it might be altered or repealed at the next session 
of the British Parliament. In the same way each session 
may add sonlething to it. It has a steady growth or has 
the means of such. The British constitution is therefore 
made up of certain recognized principles of government 
not necessarily in any statute but regarded by the people 
as essential elements of its government. The 1\Iagna 
Charta, the Petition of Rights, the Act of Succession are 
some of the great landmarks of the British constitution; 
and these and all other parts of it have to be discovered in 
the history of the people and in the laws of the land. 
There is not one fundamental principle of government 
that the British legislature is unable to amend or repeal; 
but these principles hold good until they are amended or 
repealed. 
In Canada we have had our constitutions en bloc, so to 
speak; a reference to these is desirable to a right under- 
standing of the present or latest one, and it is to this 
species of history, by whatever name it may be called that 
the reader's attention will now be directed. 
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CHAPTER 1. 


EARLY DIVISIONS OF THE CONTINEN r-CANADA. 


'l'hree claimants of the continent, England east of the JJlis- 
sissippi, France west of it and north of the lakes, Spain 
to the south and west-Treaties, Rysll'iclt', Utrecht, Ai.x- 
la-Chapelle, Paris, 1763, Ver:o;ailles, 1783-Boundaries 
-French regi1ne, Seven Years' 'War, fall of Quebec, of 
Alontreal, capitulations-JJlilitary gorenl1nent, 1759 to 
1763. 


THI!1 North American continent from its discovery was 
claimed by several European nations, but chiefly by the 
French and the English. The French owned all north of 
the River and Gulf of St. Lawrence and of the great lakes, 
and also 1\Iichigan, Ohio, and the territory lying westward 
of the l\lississippi river as far south as New Orleans. rfhe 
English owned everything to the south and east of this 
somewhat indefinite boundary except Florida, which was 
owned by the Spaniards. The British possessions were 
originally by royal grant di
ided into two provinces, North 
and South -Virginia, but afterwards they were subdivided 
until they numbered thirteen. These were the old thirteen 
colonies that declared their independence in the year 1776. 
The western boundary of these English colonies was con- 
yeniently placed at the l\Iississippi river. though the early 
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maps are not very uniform on that point; the northern 
boundary, where the great lakes interposed no natural 
barrier, was not so readily accepted; th8 boundary on the 
north-east was changed several times. (a) 


ffhe circUlnstances \vhich lea to the conquest of Canada 
by the British in the last years of the reign of George II 
and the fornlal cession of the country in the subsequent 
reign are matters of general history, and not so obviously 
within the range of that species of hist.ory which has for its 
object the noting of changes in the illflllller of our goyern- 
ll1ent. Nevertheless there is a Canada before the eession 
of 1763, and a Canada thereafter; the one French-the 
other English; there are the contending owners, France 
and England, and the terms of their settlement. 


From the discovery of Canada by Cartier in 1534 down 
to the end of the sixteenth century'- there is nothing of any 
special interest. There was a fornlal taking possession of 
the country in the nanle of Franee. Champlain ,vas 
appointed first Governor by Condè unrler Louis XIII. His 


(a) The 45th parallel of latitude waS adopted for nearly one-half of the 
distance frOln the St_ Lawl'ence to the seaboard, through what was then 
1\lassacllusetts; after that "the high lands dividing the waters falling 
into the Atlantic from those emptying then1sehes into the"St. Lawrence" 
Wel'e taken as sufficient to indicate the liInits of 'both countries. The 
boundaries of the British provinces "V ere not altered by the war of IH12- 
14 between England and the United States, which was tenninated by 
the treaty of Ghent in 1814. The difficulty of determining the boundary 
in the east, where the 45th parallel was no longer considered as a guide, 
gave rise to a good deal of negotiation between the contending parties. 
In 1827 it was referred to the King of the Netherlands \,;'hose awarù was 
deen1ed highly un favourable to the United States. That power refused 
to accept it. Afterwards, when fresh _ difficulties arose in 18.12, Lord 
AshQurton and Daniel "\Vebster were appointed commissioners to define 
the boundary. This is known as the AshLurton treaty. It recognizecl 
the 45th parallel to the high lands in New Hampshire as the northern 
boundary of New York and Yermont States, and traced out the line 
between New Halnpshire and 1\laille to the south and east of Lower 
Canada and New Brunswick. Beginning at the Pacific in the west the 
4Uth parallel was adopted to the Lake of the 'V oods, and fron1 t11at the 
central line of the hLkes and river St. L[LWrenCe to cOlnplete the boundary 
to the 4;jth parallel. 
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French subjects numbered sixty. In 1629, by the fortunes 
of war, Canada passed into the hands of the British, who
 
three years later, returned it to the original o'\\-ners. (b) 
Cardinal Richelieu then took the infant colony in charge 
and the cOlllpany of the One IIundred _A_ssoeiates was 
formed. rrhis conlpany ,was replaced in 16ß3 by a royal 
goyernment and the change is one by which SOlne interest 
is awakened, because it established an order of things 
which subsisted till the cession ill 1760, a period of nearly 
100 years. Louis XIV. was ruler in France and Colbert 
his minister. rfhe hundred associates, reduced b:r n10re 
than one half, were superseded by a royal government 
under a snpreine council. The royal gOyernlnent was con- 
stituted sinlilarly to the parlialnent of Paris, the principal 
functionaries heing appointed by the king and respol1siLle 
to hitll. 


rfhe CO
Ol1Y was practically ruled, h0wever, by a triun1- 
rate composed of the governor, the bishop and the royal 
intendant. There were a nU111ber of councillors varying 
frolH five to seYCl1, u,11l1 then to twelve, with an attorney- 
general and a chief clerk. 


This sovereign or supreme council had charge of all the 
affi:tÏrs and business of Canada, fOrIlleÙ a court of appeal
 
collected the revenues, but had no power to levy taxes 
except with the king's perlnission. The country -was divided 
for j ndicial and other purposes into three divisions, which 
are still Inaintained, viz., Quebec, l\Iontreal and Three 
Hivers. 


1\1. de J\lesy was the first governor and 
Ionseigneur 
Laval the first bishop. 
The royal government was acceptable to the inhabitants. 


ú) This was by the treaty of St. Gcnnain-en-Laye, 1632. 
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of Quebec and they lived happily under it. It was suited, 
and justly so, to FrencluIlen ànc1 to Roman Catholics, and 
one of the great causes of discontent, after the cession, 
was that it was not and could not be suitable or acceptable 
to Englishmen or to Protestants. At its basis for land 
tenure were the feudal laws of the preceding centuries; the 
Co'lttnme de Paris, the ancient la,vs of France, were its 
guide in legal matters; and the Catholic religion, as the 
religion of the inhabitants, was recognized by the law of 
the land. 


The .earliest treaiy between France and England affect- 
ing American territory is that of St. Germain-en-Laye, 
1632. The English in 16'29 made a descent on Queb.ec 
and kept it for three years. They then gave it back, 
Canada, New France and Acadia, \vithout ljmits ; and it is 
a peculiarity of all the treaties down to the Treaty of Paris, 
1763, that the boundaries were not assigned. 


After the Treaty of St. Gerlllain-en-Laye, we find, in 
1670, the Charter of Charles II. granting territory to the 
Hudson Bay Company; but this did not include any lands 
then "possessed by the subjects of any other Christian 
Prince or State." The treaty of llyswick was concluded 
twenty-seven years after the date of this charter, and by 
it the forts and factories of Hudson Bay were restored to 
the French-these having been taken froIIl them by the 
English in the preceding wars. 'Vhatever territory that 
n1Ïght en1brace was given back again to the English by 
the treaty of Utrecht in 1713,-" the bay and straits of 
Hudson, together with all lands, seas, coasts, rivers, and 
places situate in the bay and straits and which belong 
thereto." The treaty of Ryswick has an assertion on the 
part of the French that the l{ennebec is the eastern 
boundary between them and l\lassachusetts ; the slice of 
territory between that river and the St. Croix is now 
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within the United States. The entire eastern coast, Nova 
Scotia, Cape Breton, St. John (now Prince Edward Island), 
Newfoundland, Labrador and Hudson Bay remained to the 
French by the treaty. 
By the treaty to Utrecht, Nova Scotia, then called 
Acadia, according to its ancient limits, together with the 
whole of Newfoundland, was given up to England. The 
French retained SOlne reservations as to the English 
fisheries in Newfoundland, and the English secured the fur 
trade of the Hudson Bay. 
The trea.ty of Aix la Cha pelle in 1749 restored Cape 
Breton with the islands of St. Pierre and l\lichelon to 
France. Three years prior to this Cape Breton had been 
taken by the English colonists. It is the only other treaty 
down to the great treaty of 1763 that is taken up with the 
shuffling of territory between these two powers. 


In 1756 the seven years' war began in Europe, and it 
could not be expected that the colonists of France and 
England in .t\.merica would be unaffected by it. The 
English colonists Inet at Albany to adopt a line of com- 
mon defence; the French under the 1Ylarquis de Vauc1reuil 
were equally active in opposing them. 


Thus the war began in the colonies, and after a pro- 
tracted struggle, in which success now leaned to one side 
and now to another, the chief strongholds of the French 
were taken by the English, first Quebec and subsequently 

Iontreal. 


On the 18th of September, 1759, Adn1Ïral Saunders, 
General Townshead and 1\1. de Ramezay signed the articles 
of capitulation of Quebec. The principal terms were as 
follows :-" The land forces, marines, and sailors of the 
garrison to be accorded the honours of war, and to be con- 
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vpyed in British ships to the nearest port of France; t!'le 
property of the inhabitants, as well a.s that of the officers, 
both of those present and absent, to be inviolate and their 
customary privileges to be preserved; the free exercise of 
the ROlnan Catholic religion to be permitted, and safe- 
guards granted to all religious persons, including the 
BislJop, until the possession of Canada should be decided 
between the I{ings of England and France, and guards to 
be posted at the churches, convents, and principal habita- 
tions; the sick and wounded of both sides to be equally 
cared for, and the physicians and attendants upon then1 to 
ha ve every facility and assistance in the discharge of their 
duties; the artillery and public stores to be faithfully 
given up, and a proper inventory taken." (c) 
After the fall of Quebec the war continued for a whole 
year. On the 8th of September, 1760, l\Iontreal capitu- 
lated to (j-eneral Amherst. The capitulation was signed 
by him and l\I. de v'" audreuil, the French Goyerl1or, and 
contains fifty-five articles. 
The first ten of these refer to the possession of the city, 
the disposition of the troops, the magazines and munitions 
of war and the care of the sick. The next sixteen are 
taken up chieHy with the governors and officers of the 
French l{ing and their conduct to France. The twenty- 
seventh and the seven following artcles refer to religion 
and the religious communities. (d) 
Articles 27 and 28 are as follows :- 
Article 27.-The free exercise of the Catholic, Apos- 
tolic and Roman religion shall subsist entire, in such 


(c) l\Iiles' History of Canada gives this sUffilnary. Vol. 1., page 420. 
(cZ) It is somewhat remarkable that in the surrender of Champlain to 
Sir David Rirkt in 1629, the terms of capitulation at Quebec and l\Ion- 
treal in 1759-60, the treaty of Paris in 17ü3, the Quebec Act in 1774, and 
the Constitutional Act of 1791, there should be assurances for freedom 
úf worship. . 
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lnanner that all the states and people of the towns and 
country places and distant pasts shall continue to assemble 
in the churches, and to frequent the sacran1ents as here- 
tofore, without being 1110lested in any luanneI', directly or 
indirectly. These people shall be obliged by the English 


()Vernlnent to pay to the priests the tithes and all the 
taxes they were used to pay, under the governlnent of his 
1l1osL christian nutjesty. 
Answer .-Granted, as to the free exercise of their 
religion. The obligation of paying the tithes to the priests 
will depend on the king's pleasure. 
Article 28.-The chapter, priests, cures, and n1issionaries 
shall continue, with an entire liberty, the exercise and 
functions in the parishes of the towns and country. 
.Answer .-Gran ted. 


The remaining articles are devoted chiefly to different 
classes of people-French, Canadians, Acadians, Indians 
and others; and except the 42nd article are not of great 
importance. 
In this article it was desired by the French commander 
that "the French and Canadian inhabitants should con- 
tinue to be governed according to the custom of Paris and 
the laws and usages established for this country .'
 The 
reply to this was that they should become subjects to the 
king, which reply Attorney-General 1\Iaseres interpreted to 
nlean that these subjects were put 011 the sanle footing as 
English subjects generally. Fortunately for the peace of 
Canada, General l\lurray interpreted it in a 111uch more 
liberal sense. Attorney-General Thurlow in reporting on 
the state of Canada refers to the capitulation in tbese 
tern1S :- 


"On the 8th of September, 1760, the country capitu- 
lated in tenus which gave to your 1\la.jesty all that belonged 
to the French king, and preserved all their property, real 
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and personal, in the fullest extent, not only to private 
individuals, but to the corporation of the "\Vest India com- 
pany, and to the missionaries, priests, canons, convents, 
etc., with liberty to dispose of it by sale if they should 
,vallt to leave the country. The free exercise of their 
religion by the laity, and of their function by the clergy 
was also reserved. 


" There are those who think that the law of England, in 
all its branches, is actually established, and in force in 
Quebec. * * Others are of opinion that the Canadian 
laws are unrepealed. * * Others again have thought 
that the effect of the above mentioned proclamation [17th 
October, 1763J and the acts which followed upon it, was to 
introduce the criminal la,vs of England and to confirm 
the civil law of Canada. In this number were two persons 
of great authority and esteelTI: 1\11'. Yorke and 1\11'. De 
Grey, then attorney and solicitor-general, as I recollect 
from their report of the 14th of April, 1766. * * There 
is not, they observe, a maxÏ1n of the common law more 
certain than that a conquered people retain tbeir ancient 
customs till the conqueror shall declare new laws. To 
cbange at once the laws and manners of a settleà country 
must be attended with hardships and violence. 
 * It 
is the more material that this policy should be pursued in 
Canada, because it is a great and ancient colony, being 
settled and much cultivated by French subjects who now 
inhabit it to the number of eighty or one hundred 
thousand. " 


Although Quebec and 1\lontreal surrendered in this way, 
it by no means followed that Canada had definitely changed 
masters. The fate of Canada depended upon the termina- 
tion of the war in Europe. The articles of surrender were 
the interÏ1n terms for the adjustment of an international 
difficulty, the result of which no one could confidently 
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predict. rrhe capitulations were to govern in the mean- 
time, and both of them refer to the possible contingency 
of Canada remaining a French colony. (e) 


Canada was thus dealt with as between two commanders 
on the field of battle. The consequent occupation was mili- 
tary not diplomatic. In the same year France and Spain 
entered into a secret alliance to Iuake war on England, 
and it was not till 1763 that the definitive treaty was 
signed that effectua.lly disposed of Canada. 


In the interval very little alteration was made in the 
political complexion of affairs. General Arnherst, who 
was the :first English Go,'ernor General, recognized the 
division of the province into three districts, and left Gen- 
eral 1\furray in command at Quebec, General Gage at 
1Iontreal, aud Colonel Burton at Three "Rivers. The 
" new subjects," as the French ,vere called, were tranquil 
under a state of things which differed only f:lightly frolu 
their former state. Both English and :French regarded 
the military rule as a violation of the terms of capitulation 
which insured to them the rights of British subjects, 
"rights by which their persons were not to be disposèd 
of by any but their natural judges with their own con- 
sent." 


" It fell out," says Garneau, "that when they hoped to 
enjoy legality under peaceful sway, they saw their tribu- 
nals abolished, their judges expelled, and their ,vhole 
social organization upset, to make 1'00111 for the most 
insupportable of all tyranny, that of courts martial. 
Nothing did more to iso]ate the government and alienate 
the people froln it than this conduct, ]ong since repu- 
diated by the law and customs of nations. Yet the colony 


(e) The treaty that finally adjusted the differences of the French and 
English is called a definiti ve treaty. 
o's.G.C. 18 
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ren1ained four years under martial law. This epoch in 
onr annals is designated as the" reign of the soldiery." Cf) 
The military rule continued in effect until after the 
publication of the treaty of Paris and was abolished by a 
royal proclamation dated 17th October, 1763-an impor- 
tant state document which will be discussed in connection 
with the treaty itself. 


(1) Garneau's History of Canada. Vol. II., page 309. 
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CHAPTER II. 


THE TREATY OF PARIS.-1763 TO 1774. 


4th section of the treaty-Clause as to 'religious freedom, 
opinions- Royal proclamation n..f 1763, islands giren to 
lVo-ca Scotia, to i'T ew foull(lland-Asse1nbly IJrOl1l1Scd- 
Gorernors, lalcs, courts, cOl1unissions--Pet-ition for an 
asse111bly, politics in England 'lchen Quebec Act 'lcas 
sub'11âttecl. 


By the treaty of Paris, 1763, the seven years' war \Vas 
ended and the disputes of western Europe adjusted. By 
it also the war bet,veen the English and French colonists 
in America was terminated. 


The treaty was concluded on the 10th of February, 1763, 
and signed by the representatives of England, France 
and Spain: Portugal assented to it. The fourth section is 
as follows: 


" His most Christian 1Iaj esty renounces all pretensions 
which he has heretofore formed, or might form, to Nova 
Scotia or Acadia, in all its parts, and guarantees the 
whole of it, and all its dependencies, to the I
ing of Great 
Britain. 


" l\loreover his most Christian 1\Iajesty cedes and guar- 
antees to his said Britannic 1\lajesty, in full right, Canada, 
with all its dependencies, as ,veIl as the island of Cape 
Breton, and all the other islands and coasts in the Gulf 
and 11iver of St. Lawrence, and, in general, every thing tlu
t 
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depends on the said countries, lands, islands and coasts, 
with the sovereignty, property, possession, and all rights 
acquired by treaty or otherwise, which the most Christian 
King and the crown of France have had, till now, over the 
saiel countries, islands, lands, places, coasts, and their 
inhabitants, so that the most Christian l{ing cedes and 
makes over the whole to the said King, and to the crown 
of Great Britain, and that in the 11l0st anlple manner and 
form, without restriction, and without any liberty to depart 
from the said guaranty, under any pretence, or to disturb 
Great Britain in the possession above mentioned. 


"His Britannic l\lajesty, on his side, agrees to grant the 
liberty of the Catholic religion to the inhabitants of Canada: 
he ,viII consequently give the nlost effectual orders, that his 
new ROlllan Catholic subjects may profess the worship of 
their religion, according to the rites of the Homish church, 
as far as the la,vs of Great Britain permit. 


" His Britannic l\Iajesty further agrees, that the French 
inhabitants, or others, who had been the subjects of the 
most Christian King in Canada, may retire ,vith all safety 
and freedom wherever they shall think proper, and may 
sell their estates, provided it be to subjects of his Britannic 
1'rlajesty, and bring away their effects, as well as their per- 
sons, without being restrained in their emigration, under 
any pretence whatsoever, except that of debts, or of crirninal 
prosecutions: the term limited for this elnigration shall he 
fLxed to the space of eighteen months, to be computed frolH 
the day of the exchange of the ratification of the present 
treaty.'
 


This treaty superseded the terms of the capitulation at 

lontreal, and is to be regarded as of binding authority for 
all time to come, so long as the law and honour of nations 
are to be observed. (a) 


(a) It is an essential principle of the law of nations that no power can 
be released from the engagements of treaties, or modify their stipulations 
except with the consent of the contracting parties amicably obta.ined. 
This principle was recognized by HU8sia, Austria, Germany, Great 
Britain, Italy and Turkey at the conference in London in 1871. 
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The last article, XXVI. reads: 
" Their sacred Britannic, most Christian and Catholic, 
and most faithful 1\lajesties promise to observe sincerely 
and bonâ fide all the articles contained and settled in the 
present treaty; and they will not suffer the saine to be 
infringed directly or indirectly by their respective subjects ;_ 
and the same high contracting parties generally and reci p- 
rocally guarantee to each other all the stipulations of the 
present treaty." I 
No comn1ent is necessary here on the 4.th section 
except as to the exercise' of religious liberty involved in the 
last paragraph with the condition" as far as the laws of 
Great Britain permit." 'Vhat is the meaning of this 
restriction? 


In 1763 these laws did not permit of any exercise of the 
Roman Catholic religion in England. The question was: 
did these laws apply to a colony? Cou
d it be fairly. 
assumed that the contracting parties had adopted a 
provision rendering itself nugatory by the fulness of its 
exception ? 
Opinions were given by three attorney-generals, several 
officers of the crown and others that none of the penal 
statutes in force in England at that time applied to colonies 
or to the Catholics in Canada, and that nothing affected 
them except the 1st Act of Elizabeth, chap. 1, commonly 
known as the Act of Supremacy. This was the only 
statute applying to the colonies or outlying divisions of the 
crown. 


Attorney-General J\Iaseres, writing about ten years after 
the treaty says: r 


"Two senses may be put upon these words, , as far as 
the laws of Great Britain permit.' They may either be 
Bupposed to mean that the Canadians shall be at liberty to 
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profess the worship of the Roman Catholic religion as far 
as the laws of Great Britain permit that worship to be 
professed in England itself, or that they shall be at liberty 
to profess that worship as far as the laws of England 
permit it to be professed in the outlying dominions of the 
crown of Great Britain that are not parcel of the realm, 
such as 1vlinorca, Senegal, the "'\Vest India Islands, and the 
colonies of North America. The former of these senses I 
acknowledge to be too narrow to be put upon these words, 
because it would in a great meas
re destroy the grant of 
the liberty of professing the ,vorship of the Romish religion 
which these words were only intended to qualify and 
restrain; because in England itself the Jaws do not permit 
the worship of the Romish religion to be professed in any 
degree. 


" "'\Ve must therefore have recourse to the latter sense 
above mentioned and suppose these words to mean that 
the Canadians should have the liberty of professing the 
worship of their religion as far as the laws of England 
pern1it it to be professed in the outlying dominions of the 
crown that lie without the realm. 


"Now, upon making this enquiry we shall find that 
though most of the penal and disqualifying statutes passed 
against the professors of the Romish religion relate only 
to England and "Vales, yet the Act of the first of Queen 
Elizabeth, cap. 1, ,vhich is entitled 'An Act to restore to 
the crown the ancient jurisdiction orer the state ecclesiastical 
and spiritual ancZ abolishing all foreign po
()ers repugnant to 
the same,' which is commonly called the Act of Suprelllacy, 
does expressly relate to all the Queen's dominions as well 
as to the reahn of England, and is even extended by 
positive words to such countries and places as should at 
any future time become subject to the crown of Eng- 
land. " 
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He then sets out the effect of this statute of Elizabeth, 
and adds in conclusion that" the British Nation is bound 
by that article to grant to the Canadians the liberty of 
professing the ,vorship of the Roman Catholic religion only 
so far as is consistent with that statute. (b) 
So much as to this part of the treaty; the boundaries of 
Canada will be referred to later on. 


By a royal proclamation dated at St. James Court, 
October 7th 1763, the American acquisitions were divided 
into four distinct and separate governnlünts, Quebec, East 
Florida, West Florida and Grenada, and the boundaries of 
each ,vere defined. (c) The government of Ne\vfound- 
land was enlarged so tJlat the coast of Labrador and 
the adjacent islands" from the river St. John's to Hudson 
Straits, together with the islands of Anticosti and 
fadeleinü 
and all the smaller islands lying upon the said coast" 
,vere placed under the care and inspection of its governor. 


Under this proclamation also "the islands of St. John 
and Cape Breton or Isle Royal with the lesser island8 
a<ljacent thereto" were annexed to the government of 
Nova Scotia. 


It is afterwards promised in the proclamation that as 
soon as the state and circumstances of the said colonies 
will admit thereof, the governors will sumlllon and call 
general assemblies in the same Dlanner and form as the 
other American colonies, with power to make Jaws for 
the "pu\)lic peace, welfare and good governlnent" of the 
inhabitants, as near as may be agreeable to the laws of 


(b) See Cavendish's debates on the Quebec Ac.
 and opinions of Lord 
Thurlow and Lord Loughborough in the ì\laseres collection. . 
(C) All the lands and territories not included within the limits of 
Quebec and the Floridas or within the limits of the Hudson Bay 
Company and other lands to the west or north-west were reserved for 
the use of the Indians. 
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England. In the meantime all colonists could confide in 
the royal protection for the enjoyment of the benefits of 
the Jaws of the realm of England. 
Then followed directions as to the establishing of courts 
of judicature and public justice for hearing ci viI and criminal 
cases, according to law and equity and as near as may be 
agreeable to the laws of England with the right of appeal 
to the privy council. 
On the 21st of Noveillber following, 1\Iajor General 
1\Iurray was appointed Captain General and Governor in 
chief of Quebec province in Alllerica and all the territories 
depending on it, to hold office during pleasure with very, 
elaborate instructions. Lieutenant-Governors were ap- 
pointed at l\Iontreal and Three Rivers and power given 
as in the procla.mations to SU111mOn a general assen1bly of 
the freeholders and planters at their discretion. 
It is not necessary to consider the terms of this com- 
mission as no assen1bly was called. 
General 1\1 urray issued a proclamation intÏ1nating that- 
in all legal procedure affecting the tenure of land and 
succession to property, the laws and CUStOl1l3 which had 
been in use under the French domination were to be 
followed. (d) 


. 


The Governor
General was also appointed vice-admiral 
of Quebec, a title still retained, and a lengthy commission 
on that point issued on the 19th of 1\Iarch, 1764. 
By an ordinance of the 17th 8aptember 1764, it was 
declared that in the supreme court sitting at Quebec His 
Britannic 1\lajesty was present in the person of his chief 
justice and bad full power to determine all civil and 


(d) Garneau's Canada, Vol. III, 317. The writer has not Been the text 
of this proclamation. 
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criminal cases
 agreEable to the laws of England, and to 
the ordinances of this province. 


On the 3rd of. February 1766, \Villiam Hey ,vas appointed 
chief justice, and in September of the same year Francis 
1\IasereE was named attorney-general in the rOOln of 
George Suckling. 


In looking through these and other commissions, espec- 
ially one to Captain; Schlasser as justice of the peace, 
reference is made to administration of the laws of England 
and of Canada, and this uncertainty of what Jaw was in 
force became at length tbe real difticulty between the French 
and English inhabitants. 


In crin1Ïllal proceedings the Canadians as w611 as the 
English universally supposed the laws of England to be in 
force. " No others fire ever Inentioned or thought of and 
the Canadians seem to be very well satisfied with theIn." 


A report on the state of the la,v in Quebec and sugges- 
tions were made by attorney-general l\Iaseres in 1769 to 
Sir Guy Carleton, who reje0ted the report and sent in one 
prepared from other sources. Chief Justice Hey also 
reported on the difficulties. 
þ 
In 1773, no council being summoned in pursuance of 
the promise Inade in 1763, the English subjects petitioned 
the English governmen t 
tnd a draft Act was prepared, 
which, however, is not now deserving of consideration as 
the government refused to pass it. The Quebec Act \\
1S 
passed in its place. 


During these ten years prior to the Quebec Act seyeral 
other offices were filled; a receiver general was appointed 
in 1765, and a license to prèach and perform divine service 
according to the ceremonies of the Church of England was 
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granted in 1768 to Rev. 
lr. De1\fontmollin. There were 
besides these some other commissions. 
Before describing the Quebec Act, it may be well to 
regard the starting point of our constitutional history with 
more imlllediate reference to English politics and the 
great statesmen who figured in the councils of the nation 
at this time. The student of constitutional history in 
Canada must keep his eye on the events of history in 
England as well as in his own country-at least since the 
reign of George III. These events are often as necessary 
to be considered as the event.s in our own country. 
During the reigns of the first two Georges, England had 
been engaged in many wars, and the general result was 
far from gratifying to the English people. No great 
minister had been found to fiJI the place of Horace \Valpole. 
George II. in 1759 reluctantly placed 'Vm. Pitt in charge 
of foreign affairs. He it was who conducted the war in 
Canada to a successful issue; but the treaty of Paris was 
concluded under the Gren,;ille 1ninistry which came in after 
the resignation of Lord Bute, Pitt's successor. These, with 
Lord Rockingham and Lord North, 1\11'. Fox and 1\11'. 
'Vilkes are names famous then and in later times. Pitt 
espoused the cause of the colonists whom the Grenville 
ministry taxed. 
Grenville and Bute were concerned in the notable pro- 
ceedings for libel against John \Vilkes and his newspaper 
the ,. North Briton." Rockingham professed in opposition 
a policy towards the Americans, \vhich if sincere was a 
pruch
nt Dnd ,vise one. North's name appears very soon in 
our history, Edlllund Burke and Charles Janles Fox figure 
in the debates, .and Camden, 11ansfield, and Campbell in 
the decisions of the court. 

rhis was the period too of SOllIe inlportant constitutional 
questions in England. In the first year of the reign of 
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George III. it was he]d that the tenure of office of the judges 
'was not dependent on the ]ife of t.he sovereign who 
appointed them, but that they held office during good conduct. 
Another very important principle was admitted when 
Grenville, on assuming office, was held responsible for 
every act or circumstance which led to his appointment. 
"This principle," says 
lr. Yonge in his constitutional 
history, "was establishfd in the fullest manner in 1834, 
when Sir Robert Peel admitted his entire responsibility 
for dismissal of Lord 
lelbourne by King William IV., 
though it was notorious that he was in Italy at the time 
and had not been consulted in the matter." 
- The \Vilkes case already referred to is Inost instructive 
in the law of criminal libel and among other things is 
authority in the language of Lord Call1pbell " that privilege 
of parliament should not be permitted to interfere with the 
criminal law of the country." General warrants since this 
trial have been considered illegal. 
Later on, when Lord Rockingham became Ininister a 
second time in 1789, a resolution was passed that expul- 
sion does not incapacitate a member from ÍInmediate 
re-election. 
One good resulting from these agitations of the powers 
of the comn10ns was the publication of the debates in full. 
In 1771, the house enquired into the unfairness of reports 
and many printers were Ï1n prisoned for presun1ing to l11ake 
known the proceedings. After a time the government 
ceased punishing and silently acquiesced in the publication 
while retaining a standing order to deal with the question 
as might be necessary. 
It was in such times and with these men as rulers, tha,t 
England assulned the n1anagement of Canada and its 
dependencies. 
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CHAPTER III. 


THE QUEBEC ACT.-1774 TO 1791. 


l-)etitio1Zs for the bill, J1/". ]Jaf5eres, reports of the debates- 
Boundaries of QZl:ebec-Proz,'isions as to religioll.
 lCor- 
ship, ciril law of Canada to preloa-il, crillzinal law of 
b'ngZand in, force-Feeling in the other colon-ies in 
Am'!rica-Gol'e-rIl'll1ent by adz;ising con'nc-il, no assen
bZy 
-Establislnnent of cou-rts, habeas corpus-Sir GllY 
(!(l1 o Zeton, c01Junissions issued, dirision of TVestern 
Canada, discontent under the gocernment, prepa1'ations 
for a change in 11l0de of .QotOernment. 


ATTORNEy-GENERAL (afterwards Baron) J\faseres prepared 
a draft Act for the government of Canada, but it was 
deemed unEui table to the needs of the people by the Gover- 
1101', Sir Guy Carleton, and was disregarded by the British 
Ininistry. It was framed on a narrow and injudicious plan 
practically excluding every Frenclullan from having any 
shan
 in the government. There were at this time about 
70,000 inhabitants in the colony, of ,vhom possibly not 
500 were Englishmen. (a) It was unreasonable to suppose 
that the rights of the ancient subjects could be entirely 
disregarded. The British Ininisters had no lack of material 
for the Quebec Act. A number of p
titions were sent froln 


(a) The actual number given is 3GO. 
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Quebec by the French and English inhabitants, and one 
by the London Board of Trade. Lord North assumed the 
charge of the bill in the commons and the Earl of Dart- 
n10uth in the Lords. The debates on the passage of the 
bill are reported in a volume of 300 pages and named Sir 
IIenry Cavendish's Report. (b) Sir Guy Carleton was 
examined in reference to the subject of the bill, as was also 
Chief Justice Hey and one Dr. 
Iarriott. Lord Lough- 
borough (the solicitor-general), 111'. Charles Fox, Lord 
North, Edmund Burke and 111any others took part in the 
discussion. The bill was carried by a large nlajority- 
319 to 65-and became law on the 1st of i\lay, 1775. 


It begins by reciting the treaty of Paris, 1763, and the 
proclalnation of the same year, with the defect in the latter 
as to the narrow boundaries of Quebec. The boundaries 
as set out in the proclamation, extend from the river St. 
John on the Labrador coast to the south side of Lake 
Nipissing, then towards Lake Chanlplain and the 45th 
parallel of latitude along the highlands to the Bay of 
Chaleurs and across the St. Lawrence west of Anticosti to 
the place of beginning. The extended limits are given as 
follows : 


"All the territories, islands, and countries in North 
Arnerica, belonging to the crown of Great Britain, bounded 
on the south by a line from the bay of Chaleurs, along the 
high lands which divide the rivers that empty themselves 
into the river St. Lawrence from those which fa.ll into the 
sea, to a point in forty-five degrees of northern latitude, on 
the eastern bank of the river Connecticut, keeping the 
same latitude direct]y west, through the lal{e Chaulplain, 
until, in the same latitude, it Ineets the river St. Lawrence; 
froill thence up the eastern hank of the said river to the 


(b) The genuineness of these reports has been questioned, but appa- 
rently without any foundation. 
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lake Ontario; thence through the lake Ontario, and the 
river commonly called Niagara; and thence along by the 
eastern and south-eastern bank of lake Erie, following the 
said bank, until the same shall be intersected by the 
northern boundary, granted by the charter of the province 
of Pennsylvania, in Gase the same shall be so intersected; 
and from thence along the said northern and western boun- 
daries of the said province, until the said western boun- 
dary strike the Ohio; but in case the said bank of the said 
lake shall not be found to be intersected, then following the 
said bank until it shall arrive at that point of the said bank 
which shall be nearest to the northwestern angle of the said 
province of Pennsylvania, and thence, by a right line, to 
the said north western angle of the said province; and 
thence along the western boundary of the said province, 
until it strike the river Ohio; and along the bank of the 
said river westward, to the banks of the :l\lississippi, and 
northwards to the southern boundary of the territory 
granted to the merchants-adventurers of England, trading 
to Hudson's Bay; and also all such territorie
, islands, 
and countries, which have, since the 10th February, 1763, 
been n1ade part of the government of Newfoundland, be, and 
they are hereby, during His 
Iajesty's pleasure, annexed to, 
and made part and parcel of the province of Quebec, as 
created and established by the said royal proclamation of 
the 7th of October, 1763." 
The Act then repealed the proclamation of 1763 and all 
commissions and ordinances thereunder, referring at the 
same time to the fact that the civil government so estab- 
lished was inapplicable to the state and circumstances of 
the province. 
It then enacts" That His lVlajesty's subjects professing 
the religion of the Church of Rome of and in the said 
province of Quebec may have, hold and enjoy the free exer- 
cise of the religion of the Church of Rome subject to the 
I{ing's supremacy declared and established in the first year 
of the reign of Queen Elizabeth, and the clergy of the 
said church may hold, receive and enjoy their accustomed 
dues and rights with respect to s;;uch persons only as shall 
profess the said religion. 
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" Provided, nevertheless, that it shall be lawful for His 
l\lajesty, his heirs and successors to make such provision 
out of the rest of the accustomed dues and rights for the 
encouragement of the Protestant religion, and for the 
maintenance and support of a Protestant clergy within the 
said province,_ as he or they shall, from time to time, think 
necessary and expedient." 


Then follows an oath in substitution of the oath required 
for Catholics under the Act of Elizabeth, and which is 
virtually the present oath of allegiance. The statute im- 
posed no insuperable difficulty; it required all priests and 
other ecclesiastical persons to take the oath, but, in the 
even t of their refusing, it annexed no penalty beyond the 
deprivation of their benefices or other spiritual promotions. 


The vext section goes on to confirm all His J\lajesty's 
subjects (the religious orders and communities only 
excepted) in their property and possessions and in all 
their civil rights, regarding which all controversies should 
be deciùed by the laws of Canada. 


The criminal law of England, as well in the description 
and quality of the offence as in the method of prosecution 
and trial and the punishments and forfeiture thereby 
inflicted, was continued in the province. 


The Act then recited that it would be inexpedient at 
that time to summon an assembly and so made provision 
for a council not exceeding 23 or less than 17 which might 
make ordinances with the consent of the Governor; depriv- 
ing it however of any authority to levy taxes except for 
roads or public buildings. 


A few unimportant provisions followed as to the passing 
and approbation of these ordinances, with an express 
clause that no ordinance respecting religion was to be in 
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force without His ßlajesty's approbation. There was also 
a saying clause as to the right of the crown to establish 
civil, crilllinal and ecclesiastical courts. 


The Act closes with a decla.ration that all Acts of 
parliament in reference to the trade and commerce of the 
American plantations are in force in the province of Quebec. 
This Act was passed in June 1774, but the revocation 
and annulling of the cOlllmissions and ordinances under 
the l"oyal proclamation were not to take effect till the 1st of 
1\Iay, 1775. 
It will be seen that the Act was framed largely to meet 
the wishes of the French Canadians. It was directly 
opposed to a number of petitions from the English inhabi- 
tants of Quebec and their friends in London. It was 
opposed also to the arguments, reports and letters of 1\11". 
l\Iaseres, who had left Canada in 1769, and who was the 
warm though injudicious advocate of the cause of the 
n1Ïnority in Canada. (c) 


. 
A few months after the Quebec Act was passed the first 
synlptolllS of the American revolution appeared; the Act 
itself was pointed at by the other colonists as an indication 
of the injustice of the mother country. 
The principal features of the Quebec Act are the enlarg- 
ing of the boundaribs of that province, the re-introduction of 
French or Canadian law and the l"ecognition of the Catholic 
Church. The criminal law of England was retained. No 
assenlbly was granted, but in its stead an advising council. 
The province oi Quebec as enlarged by this Act included 
not only Ontario and Quebec as they now exist but five 


(c) The reader will find a full account of "The proceedings of the 
British and other Protes
ant inhabitants of the province of Quebec in 
North America. in order to obtain a House of Asselnbly in the province" 
in a book so entitled, a copy of which is in the Toronto Public Library 
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states of the American union and part of a sixth viz., Ohio, 
Indiana, Illinois, l\Iichigan, 'Yisconsin and that portion of 

Iinne60ta north of the J\lississippi river and east of the 
meridian line passing through the source of that river, 
probably the 95th degree' of longitude west fron1 Green- 
wich. (d) 


The other features of the Act, especially fJS regards the 
ciyil law, were fruitful sources of discontent in the pro- 
VInce. 


In 1775 the American congress addressed a proclamation 
to the Canadians asking them to seize the favorable 
opportunity presented to them "to play tbeir part in the 
glorious conquest of American independence." Delegates, 
among WhOIll was the celebrated Dr. Franklin, were sent 
as commissioners to incite the people against their new 
rulers and to join in the revolution. "The Canadians 
could not but ren1ember," says Garneau, speaking of 
Franklin, "bow eager he was to stÏlnulate the British 
people to make a conquest of their countr}1 some 15 years 
before. lIe soon percei,"ed that tbe quest he was sent on 
would prove bootless." 


The council on account of the \yar did no business in 
1776, but there was a session with closed doors in the 
following year; twenty-three nlenlbers were l)resent, fifteen 
English and eight Canadians, and was taken up chiefly 
with applications on personal business. 


The first ordinance passed under the Quebec Act IS 
dated February 1777; it establishes the civil courts of 
judicature in the province of Quebec. The province is 
divided into t\vo great districts named l\Iontreal and 


(d) As settled by the judicial committee of the privy council in the 
Ontario Boundary Case. 
o's.G.C. 19 
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Quebec and a court of common pleas established in each. 
An appeal lay from these courts to the court of appeal, 
which was composed of the Governor in councilor chief 
j Llstice presiding, and at least fiy
 menlbers of the executive 
council. An appeal lay froill this court to the privy council 
in England. Other ordinances regulate the procedure in 
the courts, the establishment of a court of Iring's bench 
for cl"iminal justice, and matters varying from the regula- 
tion of the rate of interest, the conduct of sales,. the 
weight of bread and the sale of liquors, to the provincial 
currency and the formation of a 111Ìlitia. 


In 1776, a difficulty arose between C. J. Livius and 
Governor Carleton which Ìed to the resignation of the 
former. The question was as to the constitution of the 
privy council and the irregularity of proceedings in the 
province. The result 'was that after addresses and peti- 
tions the chief justice, though exonerated, refused to 
return to Canada. 


One effect of the American revolution was an Act passed 
in the eighteenth year of Geo. 111., and which is suffi- 
ciently indicated by its title. It was "an Act for remov- 
ing all doubts and apprehensions concerning taxation by 
the parliament of Great Britain in any of the colonies, 
provinces, and plantations in North America and the '\Vest 
Indies; and for repealing so nluch of an Act made in the 
seventh year of the reign of his present l\Iajesty, as im- 
poses a duty on tea Ï1nported from Great Britain into any 
colony or plantation in America, or relates thereto." 


In 1778 Sir Guy Carleton, feeling aggrieved at not being 
appointed to the place accorded to General Burgoyne in 
the colonial command, retired and was succeeded by 
Generall-Ialdimand. He was enjoined by his commission 
to proclaim in the colony the ,vrit of Habeas Corpus, and 
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he was forbidden even in time of trouble to confine any 
subject without the advice and approbation of the legislative 
council. But Haldimand ,vas an old soldier imperious 
and severe, and believed he could maintain obedience only 
by inflexible rigour, and the result was that be imprisoned 
citizens by the hundreds without distinction and whether 
they were innocent or guilty. (e) His last official act was 
in 1785 to publish an ordinance under authority of an 
Imperial Act of the previous year introducing the writ of 
Habeas Corpus such as it is in England, and it is in virtue 
of this that the Act is still in foree. The term of office of 
this military governor was not without some points of 
interest. He caused a census to be taken in which the 
population in 1784 is put down at 113,032. He had a 
dispute with an ancient subject Ou Calvet, as his prede- 
cessor had with a former chief justice, and a violent 
and acrimonious controversy about the administration of 
justice. (1 ) 


In 1786, General Carleton under the title of Lord 
Dorchester returned to Canada as Governor-General, and 
shortly afterwards took the title of vice-admiral which is 
still retained. 1-Ie appointed con1n1ittees of enquiry into 
the state of the laws of comnlerce, of police and of 
education; and the information received in this way laid 
the foundation of the Constitutional Act of a few years 
later. The Governor turned his attention to the western 
part of his province. '\Vhat is now the province of Ontario 
had received a large accession to its numbers by the 
influx of the New England loyalists. In 1788, he divided 


(e) So it is stated by several writers; some say that the first Act of 
Henry Hamilton, the successor of Haldimand, was the publication of the 
introduction of Habeas Corpus. 
(f) For a very fair epitomt3 of Du Calvet's propositions see Doutre anù 
Lareau's History of the French law. Garneau is very full on the same 
subject. 
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the country into five districts which may be roughly set 
down as follows: 


From Lancaster west to Gananoque, 
'Vest of this to the river Trent, 
"\Vest of this as far as Long Point, 
on Lake Erie, 
All the remaining part of what is 
now the pro\
ince of Ontario, 
South of the St. Lawrence and 
east of Cape Chat. 


LUNENBURG. 
1\IECHLENBURG. 


NASSAU. 


HESSE. 


GASPE. 


The Council during the ten years since his last term of 
office had been of little account, and all parties were now 
looking to England for a constitutional forill of government. 
The Habeas Corpus Act had been a great step in introducing 
English law, but a large majority of the council presented 
an address to the J{ing, praying that he would maintain 
intact the Quebec Act. This was in 1784, and the English 
governnlent thought the country was not yet in a fit state to 
elect members to a popular assembly. 


The people, however, proceeded from petitions to demands, 
and the most conflicting views reached London as to what 
-was the best fornl of governnlent for Canada. The British 
ministry directed Lord Dorchester to collect information 
and report on the state of the colony. As may be expected, 
this was not obtained without great difference of opinion. 
There were reports on the adn1Ïnistration of jnstice, on 
trade, on the manner of holding lantled property, on edu- 
cation and on other subjects. There was a difference of 
opinion between the chief justice and a fOrIner attorney- 
general, 
I. l\Iaseres, as to whether the English laws were 
in force, though the chief justice found himself in a 
minority. The view was presented that the English laws 
generally were not binding under the statutes. 
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The reports of the several conlnlittees were sent to the 
ministry in England, though it ,vas over two years before 
the Act was taken into consideration. 


In 1789, Lord Grenville, as colonial minister, sent out a 
draft constitution to Lord Dorchester in order to get b is 
advice and suggestions. 
The Governor reported against the division of the province 
of Quebec, but, a::; will be 8een, the English ministry deemed 
it advisable to separate the two races. 
 
The Quebec Act, a.s a charter of governnlent, was in force 
about sixteen years; the next change was the Constitutional 
Act of 1791. 
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CHAPTER IV. 


THE DIVIDED CANADAs.-1791 TO 1841. 


Petitions prece(ling this Act, JJlr. LY771ùerger's desire to 'repeal 
Quebec Act, for a nell' constitution, for one pro
'ince- 
English population, disappointmellt--King's 17leSsage, 
principal parts o.f the .Act, division into U ppel' and 
Lml"el' Canada, legislatÜ"e council and le.r;islatice assembly 
for each, courts, tenure of land, '1'ese7Tation of certain 
bills, clergy reser
"es-IJroz;isiollS for Protestant clergy, 
.for Roman Catholic clergy, tit/u.!s-Discontent, councillors, 
gorern01"S, suspension of consti t ulion in Lon"er Oa1lada, 
'rebellion- Reports, Lord Dur!tanz. 


\VIIAT 1\11'. 1\laseres did for his friends in 1774- 1\11'. Adan1 
Lymberger did for his in 1791. This gentlen1an was the 
agent for the English colonists and appeared in their 
behalf before the bar of the house of C0111llions. \Vhen the 
Lill was introduced, he desired a repeal of the Quebec 
Act; he opposed a division of the province and he asked for a 
new constitution" unclogged and unen1barrassed with any 
laws prior to it." He considered that the French Canadians 
being over thirty years under British rule had an oppor- 
tunity to acquire more of the customs and lllanners of bis 
constituents, and that therefore having studied the English 

onstitut,ion and its laws they were able to al)preciate 
thel11. He put forward with great eloquence the claims of 
the loyalists of 1785. lIe considered it the duty of the 
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governn1ent, in kindness to its subjects to weed out gently 
and by degrees, certain prejudices of the French Canadians. 
He insinu:1ted that the governillent was forn1erly misled by 
the French Canadians and their petitions when the Quebec 
Act was passed, and having glanced at the uncertainty 
of the laws in force, requested the introduction of the laws 
of England with SOBle variations that occurred to him as 
being best for all parties. In fact he supplied to 1\11'. Fox 
and others of the opposition a great part of their arguments 
as far as they opposed the bill. 
Con1pared with the 
pposition used against the passing 
of the Quebec Act he was consistent and reasonaLle. The 
English colonists bad increased to about 100,000-the 
French numbered 225,000,-so that it ,vas not the clain1s of 
a few hundreds he was putting forward. He did not ask, 
as the l\laseres party did, that the French should be 
excluded frOln all offices and all representation in the 
asseillbly and council. He objected to two legislatures 
and to the division of the l)rovinces, though it was s}Jecially 
asked that the comn10n law of England should be the rule 
in what was afterwards Upper Cauada, in case a division 
,vere made. The chief object was undoubtedly to get a 
repeal of the Quebec Act and of all the laws under it. 


It cannot be said that :J1r. Lyulberger was successfu1. 

lr. Pitt's governnJellt divided the province-it did not 
repeal the Quebec Act, it gave no new constitution, but 
ållowed each province to deal with that question within its 
o,vn boundaries. In February 1791, the I\.ing sent a 
lllessage to the house of COllllllons to the effect that a 
division of the province of Quebec was for the benefit of his 
subjects, and that one part be nallled TJ pper and the other 
Lower Canada; he recollllllcnded a perillanent appropria- 
tion of lands for the support a.nd Inaintenance of a 
Protesta.nt clergy, ,. and it is His l\Iajesty's desire that 
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such provision may be made with respect to all future 
grants of land within the said provinces respectively, as 
may best conduce to the san1e object," consenting that the 
house may make regulations therefor. 


The bill was presented within a fe\v days of the message 
and in the month of l\larch the petitions against it were 
heard and the discussion upon it took place. The Bill 
passed into law on the 10th of June 1791, and is entitled 
" ..:\.11 Act to repeal certain parts of an Act passed in the 
14th year of His l\lajesty's reign entitled 'an Act for 
making ill ore effectual provision for the govern n1en t of the 
province of Quebec, in North America,' and to n1ake 
further provision for the government of the said province." 


The preamble of the Act recites that the Quebec Act was 
in many reepects inapplicable to the present condition and 
circumstances of the province and that further provision 
was necessary for its good governU1ent and prosperity. 


It then repealed that portion of the Act relating to the 
appoint ment of a council havitJg power to make ordinances 
for "the peace, welfare and good government of the 
province," and proceeded to provide a legislative council 
and a legislative assembly for Upper and Lower Canada. 
This occupies thirty sections of the A_ct. Upper Canada 
was proyided 'with a legislative assen1bly of sixteen elected 
Inen1bers and seven councillors nOl'ninated by the crown. 
The corresponding men1bers in the eastern province were 
fifty elected and fifteen nominated 111embers. (a) The 
population was about 150,000 of whom about four-fifths 
were of French origin residing in Lower Canada, and one 
fifth English in Upper Canada. 


(a) There is a provision in the Act having in view the creation of an 
aristocracy, but it was never attempted to be put in practice. 
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After describing the form of governn1ent in this way, 
provincial courts of appeal were constituted-these being 
composed of the Governor and executive council until other- 
wise altered by the legislature. The English tenure of 
land in free and common socage was to apply to Upper 
Canada and n1ight be extended to the other province. Bills 
of the 10calleg:slatl1res respecting ecclesiastical rights and 
waste lands of the crown were to go to England before 
being assented to. 


The reconlmendation in the l{.ing's message and the 
consequent legislation thereon in relation to the reservation 
of lands for the support of a Protestant clergy and the 
endowment of rectories gave rise to the Clergy Reserves. 
These reserves were to be equal in value to the one-seventh 
part of the secular lands, and the rents arising from thelll 
were to be devoted exclusively to the maintenance and 
supPJrt of a Protestant clergy. (b) This reservation was 
abolished in 1840 and the provisions as to parsonages and 
incun1bencies were repealed in 1851. 


Provision was made in regard to the Roman Catholic 
clergy, continuing and enforcing "their accustomed dues and 
rights with respect to such persons only as should profess 
the said religion," as declared in the Quebec A_ct, and in 
pursuance of the instructions to Sir Guy Carleton and Sir 
Frederick Hamilton, two of the previous Governors. The 
instructions were to protect Protestants from being liable 
to pay tithes for the support of the Roman Catholic clergy. 
The Act of 1791 applied tbeir tithes to their own clergy. 
Tithes were enforceable in Upper as well as in Lower 


(b) Besides this aid to the Church of England, the legislature of L"pper 
Canada for some years previous to the rebellion in 18i37 gaye assistance 
both for the erection of churches and the support of ministers to the 
Homan Catholics, the Presbyterians and the l\Iethodists. 
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Canada. (c) The provincial legislatures had control over 
them, but bills in reference thereto were reserved for the 
I{ing"s pleasure. 
The new constitution went into force on the 26th of 
December, 1791, and in the following 1Iay by a proclama- 
tion of Alured Clark, administrator, the old province of 
Quebec ceased to exist, and in its place appeared Upper and 
I.Jower Canada. (d) The proclamation divided each section 
into districts and counties, and fixed the number of those 
who would be called for the first tin1e to represent the 
electors in the legislative asselllblies. 
After the elections the new representatives met, those 
for Upper Canada at Newark, now Niagara, on the 18th 
of Septeillber, 1792, and those for Lower Canada on the 
17th of Decen1ber following at Quebec. Governor Silllcoe 
presided in Upper Canada. In both provinces a speaker 
was appointed and the usages and formalities of the English 
parliaillent adopted as nearly as lllight be. In the eastern 
proyince the question of race arose at once in the choice of 


(c) :l\Iention is made of tithes for the Roman Catholic clergy in Glen- 
garry and in Sandwich. They were abolished in Upper Canada by 2 
Geo. I. cap. 32. In the very early part of the French règime tithes 
were the one-thirteenth of all revenue derived frOln labour and from the 
natural products of the soil, forests and waters; but for more than two 
hundred years the tithes have been the one-twenty-sixth part and are 
restricted to growing produce. It is somewhat singular that the word 
dixmes or tithes should be used for these fractions. 
(d) The dividmg line was fixed by an order of the King in council dated 
in August, 17Bl, and is a3 follows: 
"Commencing at a stone boundary on the north bank of Lake St. 
Francis, at the cove west of the Point au Baudet, in the limit between 
the township of Lancaster and the seignioryof New Longueil; running 
along the said limit in the direction of north, 34 degrees west to the 
westermost angle of the said seigl1iory of New Longueil; thence along 
the north-west boundary of the seigniory of Vaudreuil, running north 25 
degrees east, until it strikes the Ottawa river; to ascend the said river 
into Lake Temiscaming; and frOln the head of the said lake by a line 
drawn due north nntil it strikes the boundary line of Hudson's Bay; 
including all the territory to the westward and southward of the said 
line, to the utn10st _extent of the country cOlnmonly called or known by 
the name of Canada." 
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a speaker and of the language of the house, and it resulted 
in a compromise, the adoption of both languages. 11. 
Panet was the speaker at Quebec, J\fr. 11cDonell at Newark. 
The seat of government in Upper Canada relllained at 
N e,vark for three years, and in 1799 it ,vas removed to 
York. 


:1\11'. 1\liles writing of the Act of 1791 says: 
" The first 15 or 16 years' experience of the new consti- 
tution was rather encouraging as those concerned in 
working it out during that period exerted themselves in 
keeping out of sight the causes of discord. Through the 
accession of officers of the army and disbanded soldiers, as 
well as the influx of illlinigrants from the British Isles, the 
population increased rapidly, especially in Upper Canada, 
where it exceeded 80,000 in the year 1805. But, as has 
been already mentioned, the constitution of 1791 did not 
secure the extinction of former causes of dissension, while 
it introduced new elenlents of discord. In each province 
there was created an irresponsible body, which the Governor 
or Lieutenant.Governor was empowered to establish under 
the title of an executive council, and which was in fact, 
constituted by the selection chiefly of melnbel"S of the 
legislative council. Sonle ,vere judges and men receiving 
salaries as public officers. In Lower Canada in addition 
to the fact that legislati \;
e councillors and paid public 
officials formed the great majority of the executive council, 
natives of the province were very seldom adnlitted, nor, as 
respects religion, were the ROlnan Catholics represented, 
although a seat was conferred on the cbieÍ protestant 
ecclesiastic while the 11lembers of his cOlllnlullion did not 
form one-twentieth part of the population. Tbe
e circulll- 
stances, so opposite in principle to the policy of represen- 
tative goverlll11ent which has since prevailed in Canada, 
gave much offence to the majority of the inhabitants and 
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l'endered harmony impossible. Former feelings of anImo- 
sity were revived." 
In Lower Canada, also, the popular representation 1"e- 
suIted generally in the exclusion of Englishmen; the legis- 
lature and executive councils as generally excluded French- 
men. The governors had the councillors on their side and 
had the popular party against them. In this state of 
affairs as early as 1806 it becanle almost Ï1npossible to 
govern the province. The war of 1812-14 turned the 
attention of all pa.rties to the external enemies; but after 
it was settled, (e) the former difficulties presented theln- 
selves and new causes of strife were introduced. 


It was soon evident that, notwithstanding the an1ple 
Inachinery of government provided by the Act, the people 
were not in possession of the controlling power. The power 
was centred practically in the governors and their execu- 
tives. In the eastern province the disputes between the 
elected and the non1Ïnated branches of the legislature began 
early; but the sister province had grievances that culmi- 
nated about the same titne and in the saIne way-in 
rebellion. The struggle in both 'was for the same objects- 
for responsible governlnent-for liberty to enact laws in 
accord with the popular wish-for restraining the power of 
irresponsible governors. (f) 


(e) By the treaty of Ghent, signed December 24, 1814. 
(f) As regards the privileges of the Houses of Parliament or Asselnblies 
under the constitutional Act of 1791, a few cases appear. In It;12, :!\1r. 
:l\IcDonell, member for Glengarry, complained of a breach of privilege 
inasmuch as that the Deputy Clerk of the Crown issued a writ to have 
him aJ rested; freedom from arrest of a member was claimed, The 
offending attorney was dismissed from office but wasalnlost immediately 
reinstated. 
In the same season l\ir. Nichol was arrested under the speaker's warrant 
and committed to gaol, but the Chief Justice bn.d him set at liberty. The 
Assembly then turned its attention again against the Chief Justice and 
gave vent to its feelings by petitions to the throne, which the Admiral 
Major-General Brock assured thmll would be laid before the Prince 
Regen t. 
No other encroachments on the privileges of the n1embers arose till 
1828, when the Adjutant-General of the Militia and the superintendent 
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The various governors had resorted to the constitutional 
renledy of dissolving the legislatures when their proceedings 
were distasteful to them. The result was that they ren- 
dered themsel ves and their councillors extremely unpopular. 
87,000 persons petitioned for the ren10val of Lord Dal- 
housie; 24,000 signatures were sent for the removal of Sir 
John Colborne. In 1834, ninety-two resolutions were sent 
frolll the lower province, with the effect that a. commission 
.was appointed to report on the affairs of that l)rovince. In 
1838 a high comn1issioner was sent from England to the 
upper province. This was Lord Durham, ,vhcse report 
is one of the features of our constitutional history. (g) The 
outcome of these reports was that the two provinces, after 
a separation of half a century were again united. The 
population at that time may be roughly set down at one 
million ahnost equaìly divided in race and religion. 
of Indian affairs put themselves in contempt by not appearing before the 
Bar of the House. Both of these were found guilty, and warrants were 
issued for their arrest, under which they remained three days in prison 
when the prorogation of the House set them at liberty. Sir Peregrine 
.l\laitland, in official language declared that on all future occasions if the 
propriety of this proceeding is confirmed by His 1\Iajesty, "no one will be 
nlore ready than himself to recognize the privilege in question and to en- 
force its observance by all whom it is his duty to control." Henry John 
Boulton, Solicitor-General, fell under the displeasure of the House in re- 
fusing to answer certain questions put to him by & committee. He was 
admonished and discharged 
In the following year 1\11'. (afterwards Sir) Allan 1\1cNab having re- 
fused to answer certain questions was cOlllmitted to gaol. This case was 
brought into the Courts and Chief .Justice Hobinson upheld the committal. 
The Legislature of the Lower Province was not behindhand in assert- 
ing like powers and privileges. As early as the second year of the Con- 
stitution a like case tothat of 
Ir. 1\IcDonell as to freedOln from arrest arose 
in the case of Mr. John Young. He was arrested and reported the in- 
dignity to the House of Assenlbly. The House declared that the arrest 
of one of its nlembel's was a direct violation of one of its undoubted 
rights; apology was demanded from the sheriff and inserted in the jour- 
nals of the Assembly. The sheriff and his bailiff appeared at the Bar 
of the House and satisfied the wounded honor of 1\11'. Young. 
In a subsequent session certain members objected to serving on a jury 
panel, and the House absolved thmll from it. They expelled one member 
who was convicted of the crime of conspiracy, and another charged with 
perjury. The Legislative Council was held by the court to have the right 
to commit for publication of libellous matter. 
C
..) Mr. l\1ills has said of it that" it laid the foundation of the political 
success and E.ociaI prosperity not only of Canada but of all the other 
important colonies." 
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CHAPTER V. 


THE UNITED CAN_\.DAS, OTHER COLONIES.-1840 TO 1867. 


Lord Durham/s 'repo'l"t, '1"cco1nmendations-Act of Union, one 
legislature, t'lCO hOllses, legislatit'e council, legislative 
assembly, duration, speakcrs-Gorcrllon:, pO'lcers, lau-'s 
continuecl-A17tendlnents, electÜ:e cOllncillors, seat of 
go-cenl1ncnt-Formcr govenl1nents in l'To'ca Scotia, in 
lVew Brunslcick, in Prince Edu'ard Island, in British 
Columbia-Conrentiolls at CharlottetOlfn, at Quebec- 
Confederation. 


THE year 1841 n1arks the beginning of representative 
governn1ent in Ca.nada. The Act of Union passed in the 
preceding year was founded on the report of Lord Durham, 
and it not on]y established a ne,v order of things for 
Canada, but also served as a model for colonial govern- 
ment generally. It recorun1ended that as far as possible 
the colonists should be allowed to govern themselves, that 
they should make and execute their own la \Vs, that the 
provinces should be united, and that the races and districts 
should be represented in one legislature. It looked forward 
to a complete system of municipal institutions and to the 
independence of the judges. All provincial officers except 
the Governor should be' responsible to the people and all 
questions of internal goverment dealt with by the local 
legislature. Trade, foreign relations, the disposal of the 
public lands and the constitution of the country he reCOln- 
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mended should be left to imperial managenlent; the law 
as it stood in regard to clergy reserves should be repealed. 
The prospect of a union of the other provinces was fore- 
shadowed, but it was a legislative rather than a federal 
union. Though all the recommendations of the dis- 
tinguished commissioner were not carried into effect by the 
subsequent Act of Union, it embodied the chief features of 
th e report. 


The Imperial Act, 3 and 4 "Vict., cap. 35, caIne into force 
in 1841 and declared that the provinces of Upper and 
Lower Canada should by virtue of a proclamation form Ol1e 
province to be called Canada. One legislative council and 
an asselnbly were constituted, to be called " The Legislat.iye 
Council and Assembly of Canada"; and within the pro- 
vince her l\Iajesty, by and with the advice and consent of 
this body, was empowered to make laws for the peace, 
welfare and good government of the same, such laws not 
being repugnant to such portions of former constitutional 
Acts as remained unrepealed. 


Legislative councilIors, not fewer than twenty, were to 
be appointed. They were required to be of the full age of 
twenty-one years and natural born or naturalized subjects 
of her 1\Iaj esty. They held office for life. Provision waa . 
made for vacancies by resignation, absence, adhesion to a 
foreign state, bankruptcy, etc., leaving the trial of any ques- 
tion on these points to the Governor and the council. The 
Goyernor appointed the speaker and might remove him 
and appoint another. Ten members, including the speaker, 
formed a quorum, and when the voices were equal the 
speaker had a casting vote. The assembly was sUlnmol1ed 
by instrument under the great seal in the Queen's name. 


The legislative assembly ,vas composed of an equal nU111- 
bel' of representatives from Upper and Lower Canada- 



288 


GOVERNl\IENT IN CANADA. 


forty-two froln each province. Power was given to alter 
the representation by a two-thirds vote in each house. The 
qualifications of a member were limited to property in free- 
hold land to the value of five hundred pounds over and 
fibove any charges on it, and provision was made in regard 
to elections, vacancies, etc. Every assembly continued for 
four years, unless sooner dissolved, and a yearly session, 
as obtains at present in the Dominion parlialnent, was 
necessary. The members elected their own speaker find 
twenty meulbers, including the speaker, formed a quorum 
for the exercise of the po,vers of the assembly. He had a 
casting vote as the speaker of the other chamber. 
The powers, authorities and functions of former governors 
so ffir as they were not repugnant to the Act, were vested 
in the governor with the executive council, or in the gov- 
ernor alone where "the advice, consent, or concurrence of 
the executive council is not required." An existing laws 
'Were to rell1ain in force until altered; and all courts of jus- 
tice, comlnissions, powers and authorities of officers, judi- 
cial, administrative or ministerial were continued as if the 
Act had not been passed. 
This is the substance of the Act, as far as it need be 
referreà to. A cIa use requiring that all writs, proclalna- 
tions and instruments for sumlnoning or proroguing the 
assembly, or writs or summons in relation to elections anù 
other public documents should be in English was su bsequently 
repealed in 1848. The only substantial addition to the 
Act "'as passed in 1854, by which power was given to the 
legislature of Canada to alter the constitution of the legis- 
lative council so as to make it elective, and to repeal or 
vary the property qualification of mernbers of the asselnbly. 
In pursuance of this statute, the provinces ,vere divided 
into 48 electoral districts with one representative councillor 
for each, twelve to retire at the end of every two years. 



THE Ul'\ITED CANADAS, ETC. 


289 


The seat of government was, up to 1844, part of the time 
in Toronto and part in I{ingston; it was located afterwards 
in 1\Iontreal, but in 1849 the assembly sat alternately in 
Toronto and Quebec until the provinces were united in 1867. 
Lord Sydenham was the firs
 Governor-General under the 
Union Act and Lord 1\Ionck the last. (a) 


The other provinces may be conveniently referred to in 
this place. The Treaty of U trech t signed in 1713 has already 
conle under the attention of the reader. By it Nova 
Scotia was formally ceded by :France to England. It was 
caned Acadia by its former owners and included New 
Brunswick until the year 1784. Cape Breton remained a 
possession of France after the Treaty of Utrecht, but came 
under British rule by the rrreaty of Paris in 1763. Three 
years later it was annexeà to the government of Nova 
Scotia, but together with New Brunswick was separated 
fronl it in the same year. In 1820 it again returned to its 
former partner and remained a part of it until confed- 
eration. 


Nova Scotia during the first half century of British rule 
contented itself with a Lieutenant-Governor and a council, 
but in 1758 a constitution was granted to it and a legislative 
assenlbly of 22 members provided for. This fornl of 
governlnent lasted until the year 1838 when a separation 
was effected between the legislative and the executive 
authorities. After a lapse of ten years, a linlÏt was 
placed to the nUlllber COlllposing the asselllbly-38 being 
allowed; and under this form of government the people of 
Nova Scotia entered the union in 1867. 
New Brunswick after her separation froln Nova Scotia 
in 1784, was govern en by a Lieutenant-Governor with a 


(a) Lord :l\1onck was also the first Governor-General of the Dominion 
of . Canada. The Governors after Lorù Sydenham were Sir Charlea 
Bagot, Lord l\Ietcalf, Lord Cathcart, Lord Elgin and Sir E. 'V. Heatl. 
0.' S.G. C. 20 
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council of 12 members possessing legislative as well as 
executive functions. In 1832 this anomaly was removed 
and New Brunswick entered the union in the saIne way as 
her sister province. 


Prince Edward Island was known as St. John under the 
French rule; the English took possession of it in 1758. 
By the Treaty of Paris it fell to the English and was 
assigned to the government of Nova Scotia, where it 
Temained until 1769. It then separated from that province 
and so l'eillained up to the date of its adillission into the 
union in 1873. It was provided with a constitution and 
has had a government similar to that of the other mari- 
time IJrovinces. (b) 


British Co
umbia and Vancouver's Island were formerly 
part of the Hudson Bay Territory. T
le latter in 1848 was 
assigned to the company for ten years, and about the end 
of that time it and the lllainland were taken away from 
the Hudson Bay Company and fornleù into separate 
colonies. In 1866 they were united under one adn1inis- 
tration. Previously in 1863 a royal governor was sent out 
and a government formed, one half of the advising council 
being composed of government officials ann the other half 
elected by the people of the colony. 


1\lanitoba and the North- \Vest Territories had no separate 
political existence before forming part of Canada. They 
were portions of Prince Rupert's Land ceded to Canada by 
the home governll1ent. 


(b) The Governor of Canada was Captain General of British America, 
but did not interfere with the administration of the other colonies. 
These were presided oyer by what were called lieutenant-governors, 
though they were governors in everything but name, being commanders- 
in-chief within their provinces and taking precedence next after the Gov- 
ernor of Canada. 
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The project of uniting the colonies of British Korth 
America is one that dates back to the first years of the 
century. It was not unheard of before Lord Durham's 
tÍ111e. In 1800, 1814, 1822 and 1825 there were projects 
of a union and the idea revived in 1857. Nova Scotia took 
the first legislative step by a resolution in 1861. A 
conference of the maritime provinces was arranged early 
in 1864, and towards the end of the year delegates from 
the Canadas joined the eastern delegates at a conyention 
in Charlottetown. Newfoundland was not representt'd. It 
,vas arranged that another convention should be called by 
the Governor-General and this was done in the following 
lllonth. The Quebec convention as it is called assembled 
in the city on the 10th of October 1864. It was composed 
of twelve delegates from the Canadas, seven from New 
Brunswick, five from Nova Scotia, seven from Prince 
Edward Island and two from Newfoundland. After eighteen 
days debate wit,h closed deors seventy-two resolutions were 
adopted and these were submitted to the different legis- 
latures in 1865. The Canadian legislature adopted the 
resolutions by a vote of about three to one in each house; 
but the other provinces did not respond so readily and two 
of them did not agree to them at all. New Brunswick and 
Nova Scotia however in 1866 resolved that it was desirable 
that a confederation should take place and so preparations 
were made for the passing of an Imperial Act to give effect 
to these resolutions. 


Delegates from the three provinces assembled at London 
in December 1866 and arranged for the final terms of the 
union. The Earl of Carnarvon introduced the Bill in the 
Lords on the 7th of February, and on the 28th of the 
following month, it had passed both houses and received 
Her 
Iajesty's assent. On the 22nd of 1\Iay a royal 
proclamation was issued by which the new constitution of 
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Canada ,vas to take effect on the day nanled therein. 
That was the first of July 1867, and thenceforth CANADA as 
at present governed began her latest phase of existence. 
The object of tbe past part of this volume is to describe 
that constitution and the government that prevails under it. 


It is the sixth change that has taken place for the old 
colony of Canada since 1760 : 


1. 1Iilitary governn1ent of GeneraIl\furray...... 1760-1764 
2. Civil government by governor and council... 1764-1774 
3. Government under the Quebec Act............ 1774-1791 
4. Government unde: the Conötitutional Act... 1791-1841 
5. Government under the Union Act.............. 1841-1867 
6. Government under the B. N. A. Act........... 1867 
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CHAPTER VI. 


CONCLL"SION. 


THE constitution under which \ve in Canada live and are 
governed is a new departure in the history of colonial 
governmént. \Ve have glanced over the various experi- 
rnents lllade by the provinces now composing the Dominion 
of Canada in the solution of satisfactory governlllent; and 
they are generally seen to be composed of a governor, a 
legislatiye council and a legislative assembly for each 
colony or province. 1\lost of thése colonial possessions "'ere 
heretofore outlying fragn1ents of the elllpire, with no 
cohesion and no nationality, with nothing in common 
except the tie to the Inother country. The schenle of 
uniting the provinces bad been long in contemplation. 
It was felt that at least everything which they had in 
comn1on nÜght well be decided in one central legislature; 
anù that if one body could not direct all the affairs of the 
different provinces, it could lTIanage such interests as 
were not antagonistic. 


There was at hand as evidence of the success or at least 
the possibility of a federacy, the exa111ple of a great and 
prosperous republic, where each state managed its own local 
concerns, but delegated certain powers to a central govern- 
ment, to be held and exercised by them in trust for the 
whole union. There were, on the other hand, the traditions 
of the governlllent of Great Britain, which are the inheri- 
tance of her present and past colonies. The present 
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constitution is the result-the unintentional result, per- 
haps-of a federal system somewhat analogous to that of 
the United States, so far as the distribution of legislative 
po,ver is concerned, and yet very different from it in the 
underlying principle of its constitution. Like the states 
of the Union, the provinces of the Dominion are united for 
sonle purposes and separated for others. There is a 
federacy-a union for matters of general and, one might 
say, national interest; there is a separation for matters of 
local or internal interest. 


The fact that the constitution of Canada provides one 
central government for all the provinces and a local one 
for each of them, as in the United States, and also that the 
constitution is in principle similar to that of Great Britain, 
makes the study of the governn1ent in each of these 
countries necessary to the Canadian student. (a) 


Canada, considered in point of territory, bas a good deal 
of silnilarity to the United States; and it cannot be said 
that in copying the constitution of that country to the 
extent that she has done, any mistake was comlnitted. 
Local concerns in a large country are n1anaged most satis- 
factorily by local achninistration. 
It is true that Canada, with a population sOll1ewhat 
exceeding that of the city of London, has a system of 
governn1ents as elaborate as that of the United States for 
a population of ten times that number. \Ve have a central 
government with powers largely in advance, comparatively 
speaking, of that at \Vashington; and we hase provincial 
governments which, even if their limits are narrowly hedged 
in, are yet each year asserting the necessity of their exis- 
t ence by "olumes of statutory enactments. If this leg- 


(a) The full text of the United States Constitution is given in the 
Appendix. 
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islation be all necessary, and it must be assumed that it 
is, the central government Inight sit at Ottawa all the 
year through and not do one-half of it at all-and probably 
not do a tenth of it sufficiently. A house of over 200 
Inembprs is cumbrous Inachinery for legislating on any 
subjects, but totally inadequate for the local concerns of 
remote provinces. The provinces are too scattered and 
their interests too diverse to admit of the possibility of 
legislating for all the ordinary means of two houses of 
parliament. The men1bers may understand the legislation 
proposed or needed for their own province; but they could 
not be expected to fully understand and be interested in 
the legislation needed a thousand miles off. 


A little consideration will show that the people of the 
Dominion cannot be legislated for in the saIne way as five 
or six millions of people may be in a thickly settled or con- 
fined district. There is a strip of the broadest part of the 
continent extending from ocean to ocean. There are 
different modes of life alTIOng its inhabitants-in :Nova 
Scotia, in l\Ianitoba, in British Columbia-each requiring 
special local legislation; different customs, races and 
religions even in the twin provinces of Ontario and Quebec, 
different features everywhere. 


The con1plex systeln of government that obtains amongst 
us must therefore be regarded as a necessity: we have the 
territory if we have not the population to justify its exist- 
ence. It is SOlne consolation, however, that wLen our 
provinces and territories number a great many millions 
more than they do at present, the constitution supplies 
ample machinery for their government. 


THE END. 
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CONSTITUTION OF THE UNITED STATES. 


The Constitutionframed for the United States of America, by a Convention oj 
Deputies from the States of New Hampshire, .J.1Iassacllllsetts, Connecticut, 
N
w rorl.;,New Jersey, PennsylL'allia, Ddawar
, IIlaryland, Virginia, Xorth 
Carolina, South Carolina, and Georgia, at a session begun .May 25th and 
e1Lded September 17, 1887. 


'Ve, the people of the United States, in order to form a more perfect 
Union, establish justice, insure domestic tranquillity, provide for the 
common defEnce, promote the general welfare, and secure the blessings 
of liberty to ourselves and our posterity, do ordain and establish this 
Constitution for the United States of America. 


ARTICLE 1. 


SECTION I. 
All Legislative powers herein grant
d shall be vested in a Congress of 
the United States, which shall consist of a Senate and House of Repre- 
sentati ves. 


SECTION II. 


1. The House of Representatives shall be composed of members chosen 
every second year, by the people of the several States; and the electors 
in each State sh&11 have the qualifications requisite for electors of the 
most numerous branch of the State Legislature. 
2. No person shall be a Representative who shall not have attained to 
the age of twenty-five years, and been seven years a citizen of the United 
States, and who shall not, when elected, be an inhabitant :)f that State 
in which he shall be chosen. 
3. Representatives and direct taxes shall be apportioned among the 
several States which may be included within this Union, according to 
their respective numbers, which shall be determined by adding to the 
whole nunlber of free persons, including those bound to service for a term 
of years, and excluding Indians not taxed, three fifths of all other persons. 
The actual enumeration shall be made within three years after the first 
meeting of the Congress of the United States; and, within e\Tery subse- 
quent term of ten years, in such manner as they shall by law direct. The 


. 
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number of Representatives shall not exceed one for every thirty thousand; 
but each State shall have at least one Representative; and, until such 
enumeration shall be 111ade, the State of New Hampshiresball be entitled 
to choose three; :Massachusetts, eight; Rhode Island and Providence 
Plantations, one; Connecticut, five; New York, six; New Jersey, four; 
Pennsylvania, eight; Delaware, one; Maryland, six; Virginia, ten; 
North Calolina, five; South Carolina, five; and Georgia, three. 
4. '\Vhen vacancies happen in the representation fr0111 any State, the 
executive authority thereof shall issue writs of election to fill such 
vacancies. 


5. The House of Representatives shall choose their speaker and other 
officers, and shall have the sole power of impeachment. 


SECTIO
 III. 


1. The Senate of the United 8tates shall be composed of two Senators 
from each State, chosen by the Legislature thereof, for six years; and 
each Senator shall have one vote. 
2. Immediately after they r:::hall be assembled, in consequence of the 
first election, they shall be divided, as equally as may be, into three 
classes. The seats of the Senators of the first class shall be vacated at 
the expiration of the second year; of the second class, at the expiration 
of tbe fourth year; and of the third class, at the expiration of the sixth 
year; so that one third may be chosen every second year. And if 
vacancies happen, by resignation or otherwise, during the recess 'of the 
Legislature of any State, the Executive thereof may make temporarily 
appointmcI:;,t until the next meeting of the Legislature, which shall then 
fill such vficanciE-s. 
3. No person shall be a Senator who shall not have attained to the 
age of thirty years, and been nine years a citizen of the United States, 
and who shall not, when elected be an inhabitant of that State for which 
he shall be chosen. 
4. The Vice-President of the United States shall be President of the 
Senate, but shall have no vote unless they be equally divided. 
5. The Senate shall choose their other officers, and also a President 
}Jro-te1llpurt
 in the absence of the VIce-President, or when he shall exercise 
the office of President of the U llited States. 
6. The Senate shall have the sole power to try all impeachments. 
'\Vhen sitting for that purpose, they shall be on oath or affirmation. 
'\Vhen the President of the United States is tned, the Chief Justice shall 
presicle; and no person shall be convicted without the concurrence of 
two thirds of the members present. 
7. Judgment, in cases of impeachment, shall not extend further than 
to removal frorn office, and disqualification to hold and enjoy any office of 
honor, trust, or profit under the United States. But the party convicted 
shall, nevertheless, be liable and subject to indictment, trial, judgment 
and punishment, according to law. 


SECTION IV. 


1. The times, places, and manner of holding elections for Senators and 
Representatives shall be prescribed in each State by the Legislature 
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thereof; but the Congress may, at any time, by law, make or alter such 
regulations, except as to the places of choosing 
enators. 
2. The Congress shall assemble at least once in every year; and such 
meetings shall be held on the first l\londay in December, unless they shall, 
by law, appoint a different day. 


SECTIO
 v. 
1. Each House shall bs the juc1ge of the elections, returns, and qualifi- 
cations of its o
vn !uembers; and a majority of each shall be considered a 
quorum to do business; but a smaller number may adjourn from day to 
day, and may be authorized to compel the attendance of absent 111embers, 
in such manner and under such penalties as each House may provide. 
2. Each House may detern1Ïne the rules of its proceeùings ; punish its 
n1embers for disorderly behaviour; and \vith the concurrence of two 
thirds, expel_a member. 
3. Each House shall keep a journal of its proceedings and fron1 time 
to time publish the same, except such parts a.s may in their judg- 
111ent require secrecy; and the yeas and nays of the members of either 
House on any question shall, at the desire of one fifth of those present, be 
entered on the journal. 
4. Neither House, during the session of Congress, shall, without the 
consent of th8 other, adjourn for n10re than three days, nor to any other 
place than that in which the two Houses shall be sitting. 


SECTIO
 VI. 
1. The Senators and Representatives shall receive a compensation for 
their services, to be ascertained by law, and paid out of the treasury of 
the United States. They shall, in all cases except treason, felony, and 
breach of the pe3.ce, be privileged from arrest during their attendance at 
the session of their respective I-Iouses. and in going to and returning 
from the same: for any speech or debl:Lte in either House, they shall not 
be questioned in any other place. - 
2. No Senator or Representative shall, during the time for which he 
was elected, be appointed to any civil office, under the authority of the 
United States, which shall have been created, or the emoluments whereof 
shall have been increased, during such time; and no person holding any 
office under the United States shall be a member of either house during 
his continuance Ì11 office. 


SECTIO
 VII. 
1. All bills for raising revenue shall originate in the House of Repre- 
sentatives; but the Sel-late may propose or 
oncur with amendn1ents, as 
on other bills. 
2. Every bill which shall have passed the House of Representatives 
and the Senate shall, before it becomes law, be presented to the Presi- 
dent of the United States. If he approve it, he shall sign it; but if not, 
he shall return it, with his objections, to that house in which it shall 
have originated, who shall enter the objections at large on their journal, 
and proceed to reconsider it. If after such reconsideration, two thirds of 
that house shall agreA to vass the bill, it sha
l be sent, together with the 
objections, to the other House, by which it shall likewise be reconsidered: 
and, if approved by two thirds of that House, it shall become a law. 
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But in all such cases the votes of both Houses shall be determined by yeas 
and ns.ys; and the names of the ,persons voting for and against the bill, 
shall be entered on the journal of each House respectively. If any bill 
shall not be returned by the President within ten days (Sundays excepted) 
after it shall have been vresented to him, the same shall be a law in like 
nlanner as if he had signed it, unless the Congress by their adjournment, 
prevent its return; in which case it shall not be a law. 
3. Every order, resolution, or vote to which the concurrence of the 
Senate and House of Representatives may be necessary, (except on a 
question of adjournment,) shall be presented to the Prësident of the 
United States, and, before the same shall take effect, shall be approved 
by him, or being disapproved by him, shall be re-passed by two thirds of 
the Senate and House of Representatives, according to the rules and limi- 
tations prescribed in the case of a bill. - 


SECTIOX YIII. 


The Congress shall have power, 
1. To lay and collect taxes, duties, imposts, and excises to pay the debts 
and provide for the common defence and general welfare of the United 
States; but all duties, imposts, and excises shall be unifornl throughout 
the United States: 
2. To borrow money on the credit of the United States: 
3. To regulate commerce with foreign natiOl"\s, and aillong the several 
States, ahd with the Indian tribes: · 
4. To establish a uniform rule of naturalization, and uniform laws on 
the sub
ect of ba,nkruptciee throughout the United States: 
5. To coin money, regulate the value thereof, and of foreign coin, and 
fix the standard of weights and measures: 
6. To provide for the punishment of counterfeiting the securities and 
current coin of the United States: 
7. To establish post-offices and post-roads: 
8. To promote the progress of science and useful arts, by securing, for 
limited times, to authors and inventors, the exclusive right to their 
respective writings and discoveries: 
U. To constitute tribunals inferior to the Suprenle Court: 
10. To define and punish piracies and felonies conlmitted on the high 
seas, and offences against the law of nations: 
11. To declare war, grant letters of marque and reprisal. and Inake 
rules concerning captures on land and water: 
12. To raise and support armies; but no appropriation of money for 
that use shall be for a longer term than two years: 
13. To provide and maintain a navy: 
14. To make rules for the government anc1 regulation of the land and 
naval forces: 
15. To provide for calling forth the n1Ílitia to execute the laws of the 
Union, suppress insurrections, and repel invasions: 
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16. To provide for organizing, arming, and disciplining the militia, 
and for governing Buch part of them as may be employed in the service 
of the United States, reserving to the States respectively the appoint- 
ment of the officers, and the authority of training the militia according 
to the discipline prescribed by Congress. 
17. To exercise exclusive legislation, in all cases \vhatsoever, over such 
District (not exceeding ten miles square) as may, by cession of particular 
States, and the acceptance of Congress, become the seat of the govern- 
ment of the United States; and to exercise like authority over all places 
purchased by the consent of the Legislature of the State in which the same 
shall be, for the erection of forts, nlagazines, arsenals, dockvards, and 
other needful buildings; and, "' 
18. To make all laws which shall be necessary and proper for carrying 
into execution the foregoin
 powers, and all other powers vested by this 
Constitution in the Governnlent of the United States, or in any depart- 
ment or officer thereof. 


SECTION IX. 
1. The migration or importation of such persons as any of the States 
now existing shall think proper to admit, 8hall not be prohibited by the 
Congress prior to the year one thousand eight hundred and eight; but a 
tax or duty may be inlposed on such importation, not exceeding ten 
dollars for each person. 
2. The privilege of the writ of habeas corpus shall not be suspended, 
unless when, in cases of reb311ion or invasion, the public safety may 
require it. . 
3. No bill of attainder or ex post facto law shall be passed. 
4. No capitation or other direct tax shall be laid, unless in proportion 
to the census or enumeration hereinbefore directed to be taken. 
5. No tax or duty shall be laid on articles exported from any State. 
6. No preference shall be given by any regulation of commeroe or 
revenue to the ports of one State over those of another; nor shall vessels 
bound to, or from one State, be obliged to enter, clear, or pay duties in 
another. 
7. No money shall be drawn from the treasury but in consequence of 
appropriations made by law; and a regular statement and account of 
the receipts and expenditures of all public money shall be published from 
tinle to ti me. 
8. No title of nobility shall be granted by the United States; and no 
person holding any office of profit or trust under them 811l:tll, without the 
conSQnt of the Congress, accept of any present emolument, office, or title 
of any kind whatever, from any king, prince, or foreign State. 


SECTIO
 X. 
1. No State shall enter into any treaty, alliance, or confederation; 
grant letters of marque and reprisal; coin money; emit bills of credit; 
make any thing bnt gold and silver coin a tender in payment of debts; 
pass any bill of attainder, e.-r po.-it facto law, or law iInpairing the obliga- 
tion of contracts; or grant any title of nobility. 
2, No State shall, without the consent of the Congress, lay any imposts 
or duties on imports or exports, except what nlay be. absolutely necessary 



APPENDIX. 


301 


for executing its inspection laws; and the net produce of all duties and 
imposts, laid by any State on imports or exports, shall be for the use of 
the treasury of the United States; and all such laws shall be subject to 
the revision and control of the Congress. 
3. No State shall, ,vithout the consent of Congress, lay any duty of 
tonna,ge, keep troops or ships of war in tinle of peace, enter into any 
agreement or compact with another State, or with a foreign power, or 
engage in war, unless actually invaded or in such imminent danger as 
will not admit of delay. 


ARTICLE II. 


SECTION I. 


1. The Executive pov:er shall be vested in a President of the United 
States of America. He shall hold his offiCe during the ternl of four 
years, and together with the Yice-President, chosen Îor the same term, 
be elected as follows: 
2. Each State shall appoint, in such manner as the Legislature thereof 
may direct, a number of Electors. equal to the whole number of senators 
and representatives to which the State may be entitled in the Congress; 
but no senator or representative, or person hoIaing any office of trust or 
profit under the United States, shall be appointed an elector. 
3. The Electors shall meet in their respective States, and vote by 
ballot for two persons, of whom one at least shall not be an inhabita41t 
of the S3>me State with themselves. And they shall make a list of all 
the persons voted for, and of the number of votes for each; which list 
they shall sign and certify, and transmit sealed to the seat of the Govern- 
ment of the United States, directed to the President of the 
enate. 
The President of the Senate shall, In the presence of the Senate and 
House of Represent.atiyes, open all the certificates, and the votes shaH 
then be counted. The person having the greatest number of votes shall 
be the President, if such number be a Inajority of the whole number of 
Electors appointed; and if there be more than one who have such 
majority, and ha,-e an equal nunlber or votes, then the House of Repre- 
sentatives shall immediately chose by ballot one of them for President; 
and if no person have a majority, then from the five higllPst on the list 
the said House shall in like manner choose the President. But in choos- 
ing the President the vote;;; shall be t
tken by States. the representation 
from each state having one vote; a quorum for this purpose shall con- 
sist of a memher or members from two-thirds of the States, and a 
majority of all the States shall be necessary to a choice. In every case, 
after the choice of the President, the person having the greatest number 
of votes of the Electors shall be the Vice-President. But if there should 
remain two or more who have equal votes, the Senate shall choose from 
them by ballot, the Vice-President. 
4. The Congress may determine the time of choosing the Electors, 
and the day on which they shall give their votes; which day shall bethe 
sl:Lme throughout the United States. 
5. No person, except a natural-born citizen, or a citizen of the United 
States at the tirne of the adoption of this Constitution, shall be eligible to 
the office of President; neither 8hall any person be eligible to that office 
who sha,llllot have attained to the age of thirty-five yea,rs, and been four- 
teen years a resiclen t wi thin the U ni tec1 S ta tes. 
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6. In case of the removal of the President from office, or of his death, 
resignation, or inability to discharge the powers and duties of the said 
office, the same shall develop on the Vice-President; and the Congress 
may by law provide for the case ot removal, death, resignation, or 
inability, both of th<) President and Yice- President, declaring what officer 
shall then act as President, and such officer shall act accordingly, until 
the disability be removed, or a President shall be elected. 
8. The President shall, at stated times, receive for his services a com- 
pensation, which shall neither be increased nor diminished during the 
period for which he shall have been elected, and he shall not receive 
within that period any other enlOlument from the United States, or any 
of them. 
8. Before he enter on the execution of his office, he shall take the fol- 
lowing oath or affirmation :- 
., I do solemnly swear (or affirm) that I will faithfully execute the office 
of President of the United States; and will, to the best of my ability, 
preserve, protect, and defend the Constitution of the United States." 


SECTIOX II. 
1. The President shall be comml:Lnder-in-chief of the army and navy 
of the United States, and .of the militia of the several States when called 
into the actual seryice of the United States; he may require the opinion, 
in writing, of the principal officer in each of the Executive departments, 
upon any subject relating to the duties of their respective offices, and he 
shall have power to grant reprieves and pardons for offences against the 
United States, except in cases of inlpeachment. 
2. He shall have power, by and with the advice and consent of the 
Senate, to ma,ke treaties, provided two thirds of the Senators present con- 
cur; and he shall nominate, and by and with the advice and consent of 
the Senate, shall appoint ambassadors, other public ministers, and consuls, 
judges of the Supreme Court, and all other officers of the United States 
whose appointments are not herein otherwise provided for, and whioh shall 
be established by law; but the Congress may by law vest the appointnlent 
of such inferior officers as they think proper in the President alone, in 
the courts of law, or in the heads of departments. 
3. The President shall have power to fill np all vacancies that may 
happen during the recess of the Senate, by granting comnlissions which 
shall expire at the end of their next session. 
SECTION III. 
He shall, from time to tinle, give to the Congress information of the 
State of the Union, and recommend to their consideration such measures 
as he 8hall judge necessary and expedient; he may, on extraordinary occa- 
sions, convene both Houses, or either of them, and in case of disagreement 
beÞ.veen them with respect to the time of adjournment, he may adjourn 
them to such time as he shall think proper; he shall receive ambassadors 
and other public ministers; he shall take care that the htws be faithfully 
executed, and shall cOlnmission all the officers of the United States. 


SECTIOX IV. 
The President, Yice-President, and all civil officers of the United 
States, shall be renloved from office on impeachment for, and conviction 
of treason, bribery, or other high crimes and misdemeanors. 
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ARTICLE III. 


SECTION 1. 


Ths Judicial power of United States shall be vested in one Supreme 
Court, and in such inferior courts as the Congress may, from time to 
time, ordain and establish. The judges, both of the supreme and inferior 
courts, shall hold their offices during good behaviour, and shall, at stated 
times, receive for their services, a compensation which shall not be 
diminished during their continuance in office. 


SECTION II. 


1. The judicial power shall extend to all cases in law and equity aris- 
ing under this Constitution, the laws of the United States, and treaties 
made, or which shall be made, under their authority; to all cases affect- 
ing anlbassadors; other public ministers, and consuls; to all cases of 
admiralty and maritime jurisdiction; to controversies to which the 
United States shall be a party; to controversies between two or more 
States; between a State and citizens of another State; between citizens 
of different States; between citizens of the same State claiming lands 
under grants of different States; and between a State, or the citizens 
thereof and foreign States, citizens, or subjects. 
2. In all cases affecting ambassadors, other public ministers, and 
consuls, and those in which a State shall be a party, the 
upreme Court 
shall have original jurisdiction. In all the other cases before mentioned, 
the Supreme Court shall have appellate jurisdiction, both as to law and 
fact, with such exceptions, and under such regulations, as the Congress 
shall make. 
3. The trial of all crimeH, except in cases of impeachment, shall be by 
jury, and such trial shall be held in the State where the said crin1es 
shall have been committed; but when not committed within any State, 
the trial shall be at such place or places as the Congress may by law 
have directed. 


SECTIO:N III. 
1. Treason against the United States shall consist only in levying war 
against them, or in adhering to their enemies, giving them aid and com- 
fort. No person shall be convicted of treason unless on the testimony of 
two witnesses to the Eame overt act, or on confession in open court. 
2. The Congress shall have power to declare the punishment of treason; 
but no attainder üf treason shall work corruption of blood or forfeiture, 
except during the life of the person attainted. 


ARTICLE IV. 


SECTION 1. 
Full faith and credit shall be given, in each State, to the public acts, 
records, and judicial proceedings of every other State. And the Congress 
may, by general laws, prescribe the manner in which such acts, records, 
and proceedings shall be proved, und the effect therof. 


SECTION II. 


1. The citizens of each State shall be entitled to all privileges and 
immunities of citizens in the several States. 
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2. A person charged in any state with treason, felony, or other crime, 
\vho shall flee from justice and be found in another State, shall, on 
demand of the Executive authority of the State from which he fled, be 
delivered up, to be removed to the State having jurisdiction of the crÏ1ne. 
3. No person, held to service or labor in one State under the laws thereof, 
escaping into another, shall, in consequence of any law or regulation 
therein, be discharged from such service or labor; but shall be delivered 
up on claim of the party to whom such service or labor may be due. 


SECTION III. 


1. New States may be admitted by the Congress into this Union; but 
no new States shall be formed or erectec1 within the jurisdiction of ftny 
other State; nor any State be formed by the junction of two or more 
States, or parts of States, without the consent of the Legislature of the 
States concerned, as well as of the Congress. 
2. The Congress shall have power to dispose of and make all needful 
rules and regulations respecting the territory or other property belonging 
to the United States; and nothing in this Constitution shall be so con- 
s trued as to prej udice any claims of the U ni ted S ta tes, or of any particu- 
1ar S ta te. 


SECTIO
 IV. 


The United States shall guarantee to every State in this Union a 
republican form of government, and shall protect each of them against 
invasion; and on fJ-pplication of the Legislature, or of the Executive, 
(when the Legislature cannot be convened,) against domestic violence. 


ARTICLE V. 


The Congress, whenever two thirds of both Houses shall deem it 
necessary, shall propose amendments to this Constitution, or, on the 
application of the legislatures of two thirds of the several States, shall 
call a convention for proposing amendments; which, in either case, shall 
be valid to all intents and purposes, as part of this Constitution, when 
ratified by the legisldtures of three fourths of the several States, or by 
conventions in three fourths thereof, as the one or the other mode of ratifi. 
cation may be proposed by the Congress: Provided tha,t no amendment 
which may be made prior to the year one thousand eight hundred and 
eight, shall in any manner affect the first and fourth clauses in the 
ninth section of the first article; and that no State, without its consent, 
shall be deprived of its equal suffrage in the Senate. 


ARTICLE YI. 


1. All debts contracted, and engagements entered into before the adop- 
tion of this Constitution, shall be as valid against the United States 
under this constitution as under the Confederation. 
2. This Constitution, and the laws of the United States which shall be 
n1acle in pursuance thereof, and all treaties 111acle, or which shall be 
made, under the authority of the United States, shall be the supren1e law 
of the land, and the judges in every State shall be bound thereby, any- 
thing in the Constitution or laws of any Sta,te to the contrary notwith- 
standing. 
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3. The Senator
 and Representatives before mentioned, anò the mem- 
bers of the several State Legislatures. and all Executive and Judicial 
officers, both of the United States and of the several States, shall be 
bound, by oath or affirmation, to support this Constitution; but no 
religious test shall e\yer be required as a qualification to any office or pub- 
lic trust under the United States. 


ARTICLE VII. 


The ratific3.tion of the convention (If nine States sbaH be sufficient for 
the establi8hment of this Constitution between the States so ratifying the 
same. 


Done in Convention by the unanimous consent of the States present, the 
seventeenth day of September, in the year of our Lord one thousand 
seven hundred and eighty-seven, and of the independence of the United 
St3.tes of America the twelfth. In witness whereof, we have hereunto 
subscribed our names. 


GEORGE 'V ASHINGTOK, Pre..;ident. 
and Deputy from rirgillia. (a) 
(a) The names of the other deputies follow. 


Al\IENDwIENTS. 


The following article;) in addition to, and amendment of', the Constitution of 
the United States, havinrl been '1'at
jied by the Le!li..ÛaturlJ.'; (
f nine States, 
(ae eqltally obligatory with the Constitution itselt". 


I. Congress Hhall make no law respecting an establishment of religion,. 
or prohibiting the free exercise thereof, or abridging the freeclolll of speech 
or of the press; or the right of the people peacea,bly to assemble, and to. 
petition the Government for p, redress of grievances. 


II. A well-regulated militia being necessary to the security of a free 
State, the right of the people to keep and bear arms shall not be infringed. 


III. No soldier shall, in tinle of peace, be quartered in any house with- 
out the consent of the owner; nor in time of war, but in a manner to be 
prescribed by law 
The right of the people to be secure in their persons, honses, papers, 
and 
ffects, against unreasonable searches allrl seizures, shall not be 
yiola.ted; and no warrants shall issue, but upon probable cause, supported 
by oath 0:' affirmation, and particularly describing the place to he searched, 
and the persons or things to be seized. 
0.' 
.G.C. 
1 
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V. No person shall be held to answer for a capital or otherwise infam- 
ous crime, unless on a presentment or indictment of a grand-jury, except 
in cases arising in the land or naval forces, or in the militia, when in 
actual service, in time of war, or public danger; nor shall any person be 
subject, for the same offence to be tv ice put in jeopardy of life or IÎlnb; 
nor shall be compelled, in any criminal case, to be witness against hÌ1ll- 
self; nor be deprived of life, liberty, or property, without due pr0cess of 
law; nor shall private property be taken for public use, v;ithout just con1- 
pensation. 


VI. In all criminal prosecutions, the accused shall enjoy the right to a 
speedy and public trial, by an impartial jury, of the State and district 
wherein the crime shall have been committeù; which district shall have 
been previously ascertained by law; and to be informed of thenature and 
cause of the accusation; to be confronted with the witnesses against 
him ; to have compulsory process for obtaining witnesses in his favor; 
and to have the assistance of counsei for his defence. 


VII. In suits at common law where the value in controversv shall exceed 
twenty donars, the right of trial by jury shall be preserved; and no fact 
tried by a jury shall be otherwise re-examined in any court of the United 
States than according to the rules of the common law. 


VIII. Excessive bail shall not be required, nor excessi\'e fines be im- 
posed, nor cruel and unusual punishments inflicted. 


IX. The enumeration in the Constitution of certain rights shall not be, 
construed to deny or disparage others retained by the people. 


X. The powers not delegated to the United States by the Constitution, 
n:>r prohibited by it to the States, are reserved to the States respectively 
or to the people. 


XI. The Judicial power of the United States shall not be construed to 
extend to any suit in law or equity commenced or prosecuted a.gainst one 
of the United States by citizens of another State, or by citizens or sub- 
jects of any foreign State. 


XII. 
 1. The electors shall meet in their respective States, and vote 
'by ballot for President and Vice-President, one of whom at least, shall 
not be an inhabitant of the same State with themselves; they shall 
name in their ballots the person voted for as President. and in distinct 
ballots the person voted for as Vice-President; and they shall make 
distinct lists of all persons voted for as President, and of all persons 
voted for as Vice-President, and of the number of votes for each, which 
list they shall sign and certify, and transmit sealed to the Governm
nt of 
the United States, directed to the President of the Senate; the President 
of the Senate shall, in the presence of the Senate and House of Hepre- 
sentatives, open all the certificates, and the votes shall .then be counted; 
the person having the greatest number of votes for PresIdent shall be the 
President, if such number be a majority of the whole number of the 
Electors appointed; and if no person have such !llajority, then fron:: the 
persons having the highest numbers not exceec1mg three on the lIst of 
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those voted for as President, the House of Representatives shall choose 
immediately, by ballot, the President. But, in choosing the President, 
the votes shall be taken by States, the representation from each State 
having one vote; a q llorunl for this purpose shall consist of a member or 
Inembers from two thirds of the States, and a majority of all the States 
shall be necessary to a choice. And if the House of Representatives 
shall not choose a President whenever the right of choice shall devolve 
upon them, before the fourth day of March next following, then the 
Vice-President shall act as President, as in the case of the death or other 
constitutional disability of the President. 
 2. The person having the 
greatest number of votes as Vice-President shall be Vice-President, if such 
number be a majority of the whole numùer of Electors appointed; and 
if no person have a majority, then from the two highest numbers on the 
list the Sena.te shall choose the Vice-President; a quorum for the pur- 
pose shall consist of two thirds of the whole number of Senators, and a 
majority of the whole number shall be necessary to a choice. 
 3. But 
no person constitutionally ineligible to the office of President shall be 
eligible to that of Vice-President of the United States. 


XIII-I. Neither slavery nor involuntary servitude, except as a punish- 
ment for crime, whereof t.he party shall have been duly convicted, shall 
-exist within the United States, or any ph
ce subject to their jurisdiction. 


XIV -1. All persons bOln or naturalized in the United States, and sub- 
ject to the jurisdiction thereof, are citizpns of the United States and of the 
States wherein they reside. No State shall make or enforce any law 
which shall abridge the privileges or immunities of citizens of the United 
States; nor shall any State deprive any person of life, liberty, or pro- 
perty, without due process of law; nor deny to any person within its 
jurisdiction the equal protection of the laws. 


2. Representatives shall be apportioned among the several States 
according to their respective numbers, counting the whole number of 
persons in each State, excluding Indians not taxed; but, whenever the 
right to vote at any election for the choice of electors for President and 
Vice-President of the United States, Hepresentatives in Congress, the 
executive and judicial officers of a State, or nlenlbers of the Lt'gislature 
thereof, is denied to any of the male inhabitants of such State, being 
twenty-one years of age and citizens of the United States, or in any way 
abridged, except for participation in rebellion or other crime, the basis 
of representation therein shall be reduced in the proportion which the 
number of such Inale citizens shall bear to the whole number of male 
citizens twenty-one years of age in such State. 


3. No person shall be a Senator or Representative in Congress, or 
elector of President and Vice-President, or hold any office, civil or mili- 
tary, under the United States, or under any Sta.te, who, having previ- 
ously taken an oath as a member oÎ Congress. or as an officer of the 
United States, or as a memherof any State legislature, or as an executive 
or judicial officer of any State, to support the Constitution of the United 
States, shall have engaged Ì11 insurrection or rebellion against the same, 
or given aid or comfort to the ellernies there
f; hut Congress may, by a 
vote of two-thirds of each House, remove such disability. 
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4. The validity of the public debt of the United States authorized by 
law, including debts incurred for the payment of pensions and bounties 
for services in suppressing insurrection or rebellion, shall not be ques- 
tioned. But neither the United States, nor any State, shall assume or 
pay any debt or obligation incurred in aid of insurrection or rebellion 
against the United States, or any claim for the loss or emancipation of 
any slave; but all such debts, obligations anò. claims shall be held illegal 
and void. 


5. The Congress shall have power to enforce, by appropriate legislation, 
the provisions of this article. 


XV-I. The right of citizens of the United States to ,"ote shall not be 
denied or abridged by the United States, or by any State. on account of 
race, colour, or previous condition of servitude. 


2. The Congress shall have power to enforce this article by appropriate 
legislation. 
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THE CO:\ST'I1'UI'ION OF CANADA. 


IMP. ACT 30-31 VICT. c. 3. 


An Act for the Union of Canada, No\'a Scotia, and New Brunswick, and 
the Government thereof; and for purposes connected therewith. 


[29th Jlarch, 1867.] 
\Vbereas the Provinces of Canada, Nova Scotia, and New Brunswick, 
have expressed their desire to he federally united into one Dominion 
nnder the Crown of the United Kingdom of Great Britain and Ireland, 
\\'ith a Constitution similar in principle to that of the United Kingdom: 



Þ:Lnù whereas such a 1.) nion would conduce to the welfare of the 
Proyinces and promote the interests of the British Empire: 


And wherea8 on the establishment of the Union by authority of Parlia- 
ment it is expedient, not only that the Constitution of the Legislative 
Authority in the DOlninion be provided for, but also that the nature of 
the Executive Government therein be declared: 


And whereas it is expedient that provision be n1ade for the eventual 
admission into the Union of other parts of British North America: 


Be it therefore enacted and declared by the Queen's 
Iost Excellent 
:\Iajesty, by and with the advice and consent of the Lords Spiritual and 
TeI11poral, and Conunons, in this present Parliament assembled, and by 
the authority of the same, as follows: (a) 


(a) The Quebec Resolutions were adopted by the Caüadas, New 
Brunswick, Nova Scotia, Prince Edward Island, and Newfoundland in 
October, 186-1. 
Compare the preamble with the following: 
The best interests and present and future prosperity of British North 
America will be promoted by a Federal Union under the Crown of Great 
Britain, provided such union can be affected on principles just to the 
seventl Provinces. 
In the Federation of the British North Americ:1n Prodnces, the 
system of Goverllluent best adapted under existing circum::;tances to 
protect the diversified interests of the several provinces, and secure 
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I. This Act may be cited as " The British North America Act, 1867.'
 


2. The provisions of this Act referring to Her 
Iajf'sty the Queen 
extend also to the heirs and successors of Her l\Iajesty, Kings and Queens 
of the United Kingdol1"l of Great Britain and Ireland. 


II.-U
IO
. 


3. It shall be lawful for the Queen, by and with the advice of Her 
Majesty's :l\lost Honourable Privy Council, to declare by proclamation 
that on aüd after a day therein appointed. not being more than SIX 
:months after the passing of this Act. the provinces of Canada, Nova 

cotia and New Brunswick shall form and be one Dominion under the 
name of Canada; and on and after that (lay those three provinces shall 
form and be one Dominion under that name accordingly. 


4. The subsequent provisions of this Act shall, unless it is otherwise 
expressed or implied, commence and have effect on and after the Union, 
that is to say, on and after the Union taking effect in the Queen's pro- 
clamation; and in the same provisions, unless it is otherwise expressed 
or implied, the name Canada shall be taken to nlean Ca,nada as consti- 
tuted under this Act. 


&. Canada shall be divided into four provinces, named Ontario
 
Quebec, Noya Scotia, and New Brunswick. 


6. The parts of the province of Canada (as it exists at the passing of 
this .Act) which fornlerly constituted respectiyely the provinces of Upper 
Canada, and Lower Canada shall be deemed to be severed, and shall forn"l 
two separate proyinces. The part whibh formerly constituted the 
province of Upper Canada shall constitute the province of Ontario; and 
the part which formerly constituted the province of Lower Canada shall 
constitute the province of Quebec. 


efficiency, harnlOny and permanency in the working of the Union, would 
be a General Government charged with matters of common interest to 
the whole country, and Local Governments for each of the Canadas, and 
for the provinces of Nova Scotia, New Brunswick and Prince Edward 
Island, charge<1 with the control of local matters in their respectiye 

ections,-provision being made for the admission into the Union, on 
e'luitable tern"ls, of Newfoundland, the North-West Territory, British 
('olumbia and Vancouver. 
In framing a Constitution for the general government, the conference, 
with a view to the perpetuation of our connection with the l\1:other 
Country, and the promotion of the best interests of the people of these 
provinces, desire to follow the model of the British Constitution, so far 
as our cirC1.unstances will permit. 
The sanction of tl
e Imperial and Local Parliaments shall be sought 
for the Union of the provinces, on the principles adopted by the 
Conference. (Resolutions 1, 2, 3, and 90.) 
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7. The provinces of Nova Scotia and New Brunswick shall have the 
same limit
 as at the passing of this Act. 


8. In the general census of the population of Canada which is hereby 
required to be taken in the year one thousand eight hundred and seventy- 
one, and in every tenth year thereafter, the respective populations of the 
four provinces shall be distinguished; 


III.-EXEC"l"TIVE POWEU. (b) 


9. The executive government and authority of and over Canada IS 
hereby declared to continue and be vested in the Queen. 


10. The provisions of this Act referring to the Governor-General 
extend and apply to the Governor-General for the time being of Canada, 
or other the chief executive officer or adruinistrator for the tÍ1ne being 
carrying on the government of Canada on behalf and in the name of the 
Queen, by whatever title he is designated. 


II. r.rhere shall be a council to aid and advise in the government of 
Calmda, to be styled the Queen's Privy Council for Canada; and the 
persons who are to be members of that council shall be from time to 
time chosen and summoned by the Governor-General and sworn in as 
privy councillors, and members thereof may be from time to time 
removed by the Governor-General. 


12. (See this Hertioll, (lnte, page 31). 


13. The provisions of this .Act referring to the Governor-General in 
council shall be construe(l as referring to tll(' Goyernor-General acting 
by and with the advice of the Queen's Privy Council for Ca.nacla. 


14. It shall b3 lawful for the Queen, if Her :i\Iajesty thinks fit, to 
authorize the Governor-General from time to time to appoint any person 
or any persons jointly or sev(>rally to be his deputy or deputies within 
any part or parts of Cctnada, awl in that capacity to exercise during the 
pleasure of the Governor-General such of the powers, authorities, and 
functions of the Governor-General as the Governor-General deems it 
necessary or expedient to assign to him or thenl. subject to any limita- 
tions or, directions expre
sed or gi \'en by the Queen; but the appoint- 
Inent of such a deputy or deputies shall not affect the exercise by the 
Governor-General himself of any power, authority or function. 


15. The commander-in-chief of the land and naval militia, and of all 
naval and n1Ïlitary forces, of and in Canada, is hereby declared to con- 
tinue and be vested in the Queen. 


(b) The Executive Authonty or Governmant shall be \'estec1 in the 
Sovereign of the United KingJom of Great Britain and Ireland, and be 
administered acconling to the well understood principles of the British 
Constitution, by the Soyereign personally, or by the Representative of 
the Sovereign duly authorized. (Resolution -1.) 
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16. Until the Queen otherwise direct, the seat of government of 
Canada shall be Ottawa. 


IV.-LEGISLATIYE POWEU. 


17. There shall be one pal'lian1ent for Canada, confìisting of the 
Queen, an Cpper House, styled the Senate, and the House of Conl- 
1110ns. (c) 
;Sectioll It) llllð l'('pcaled li!l Imperial Act 36 If: 39 riel. c. 38, (lnd the 
follOll"lIl[l section ....Uù
titllted thefl/or. 


18. The privileges, immunities, and powers to be held, enjoyed and 
exercised by the Senate and by the House of Commons and by the mem- 
bers thereof respectively shall be such as are frOl11 time to tÏ1ne defIned 
by Act of the Parlialuent of Canada, but so that any Act of the Parlia- 
nlènt of Canada defining such privileges, immunities aHd powers shall 
not confer any privileges, immunities or powers exceeding those at the 
passing of such Act held, enjoyed and exercised by the Commons House 
of Parliall1ent of the United Kingdon1 of Great Britain and Ireland and 
by the menlbers thereof.: - 


19. The Parlianlent of Canada shall be called together not later than 
six munths after the Union. 


20. There shall he a session of the Parliament of Canada once at 
least in every year, so that twelve months shall not intervene between 
the last sittiÌ1g of the Parlianlent in one session and its first sitting in 
the next Ression. 


The Senate . (d) 


21. The Senate shall, subject to the provisions of this Act, consist of 
seventy-two luembers, who shall be styléd Henators. 


22. In relation to the constitution of the senate, Canada shaH be 
deemed to consIst of three di visions- 


1. Ontario; 


2. Quebee; 
3. The :l\IaTÍtime Provinces, Nova Scotia and New Brunswick; which 
three divisions shall (subject to the provisions of this Act) be equally 
represented in the senate as follows: Ontario by twenty-four senators; 


(c) There shall be a general Legislature or Parlianlent for the federateù 
provinces, composed of a LegislH-tive Council ana a House of Commons. 
(d) The 111embers of the Legislative Council E:hall be appointed by the 
Crown under the Great f:;eal of the General Government, and shall hold 
office during life; if any Legislative Councillor shall for two consecutive 
sessions of Parlialnent, fail to give his attendance in the said Council, 
his seat shall thereby beconle vacant. (Resolutions 7, 11.) 
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Quebec by twenty-four senators; and the l\laritine Provinces by twenty- 
four senators, twelve thereof representing Nova Scotia, and tweh-e thereof 
representing New Brunswick. 


In the case of Quebec each of the twenty-four senators representing 
that province shall be appointed for one of the twenty-four electoral 
divisions of Lower Canada specified in Schedule A. to chapter one of the 
Consolidated Statutes of Canada. 


23. (See ante, page 41). 


24. FJ..'he Governor-General shall from time to tinle, in the Queen's 
name, by instrument under the Great Seal of Canada, summon qualified 
persons to the senate; and, subject to the provisions of this Act, every 
person so summoned shall become and be a luenlber of the senate and a 
senator. 


25. Such persons shall be first summoned to the senate as the Queen 
by warrant under Her :l\Iajesty's Royal Sign l\lanual thinks fit to 
approve, and their nalnes shall be inserted in the Queen's Proclamation 
of Union. 


26. If at any time on the recommendation of the Governor-General 
the Queen thinks fit to direct that three or six members be added to the 
senate, the Governor-General may by summons to three or six qualified 
persons (as the case may be). representing equally the three divisions of 
Canada, add to the senate accordingly. 


27. In case of such addition being at any time made the Governor- 
General shall not summon any person to the senate, except on a further 
like direction by the Queen on the like recommendation, until each of 
the three divisions of Canada is represented by twenty-four senators and 
no more. 


28. The number of senators shall not at any time exceed seventy- 
eight. 


29. A senator shall, subject to the provisions of this Act, hold his 
place in the senate for life. 


30. A senator may by writing under his hand addr2ssed to the 
Governor-General resign his place in the senate, and thereupon the sanle 
shall be vacant. 


31. (See ante, page 42). 


32. 'Vhen a vacancy happ3ns in the senate by resignation, death, or 
otherwise, the Governor-General shall by summons to a fit and qualified 
person fill the vacancy. 


33. If any question arises respecting the qualific3.tion of a senator 
or a vacancy in the s
ma te the sanle sha II be heard and determined by 
the senate. 
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34. The Governor-General may from time to time, by instrument 
under the Great Seal of Canada, appoint a senator to be speaker of the 
senate, and may remove him and appoint another in his stead. 


35. Until the parliament of Canada oth
rwise provides, the presence 
of at least fifteen senators, including the speaker, shall be necesary to 
constitute a meeting of the senate for the exercise of its powers. 


36. Questions arising in the senate shall be decided by a majority of 
voices, and the speaker shall in all cases have a vote and when the voices 
are equal the decision sh3.11 be deemed to be in the negative. 


The H Ollse of CommmlS. 


37. The House of Commons shall, subject to the provisions of this 
Act, consist of one hundred and eighty-one members, of whom eighty- 
two shall be elected for Ontario, sixty-fhe for Quebec, nineteen for Nova 
Scotia, and fifteen for New Brunswick. (e) 


38. The Governor-General shall from time to time, in the Queen's 
name, by instrument under the Great Seal of Canada, summon and call 
together the House of Corrunons. 


39. A senator shall not be capable of being elected or of sitting or 
voting as a member of the House of Commons. 


40. Until the parliament of Canada otherwise provides, Ontario. 
Quebec, Nova Scotia and New Brunswick shall, for the purposes of the 
election of n1embers to serve in the House of Commons, be divided into 
electoral districts as follows:- (f) 


41. Until the parliament of Canada otherwise provides, aU laws in 
force in the several provinces at the union relate to the following matters 
or any of them, namely,---the qualifications and disqualifications of 
persons to be elected or to sit or vote as members of the House of 
Assembly or Legislative Assembly in the severa.l provinces, the voters at 
elections of such members, the oaths to be taken by voters, the return- 
ing officers, their powers and duties, th8 proceedings at elections, the 
periods during which elections Inay be continued, the trial of contro- 
verted elections, and proceedings incident thereto, the vacating of seats 
of members, and the execution of new' WrIts in case of seats vacated 


(f') The basis of representation in the House of Commons shall be 
population, as determined by the official census every ten yea} s; an(1 
the nunlber of 1l1eInbers at first shall be l
H, distributed as follows: 
Upper Canada..... . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 82 
Lower Canada... . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. ()4 
N ova Scotia. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 19 
New Brunswick. . . . . . . . . . . . . . . ' . . . . . . . . . . . . . . . . . .. 1.3 
Newfoundland. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 8 
Prince Edward Isla,wI............................ ;j 
(Resolution 17.) 
(f) As this has been changed it is unll
cess:1ry to insert it here. 
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otherwise than by dissolution-shall reE:pectively apply to elections 
of members to serve in the House of Ccmrnons for the saine several 
l>r0vinces. 


Provided that, until the parliament of Canada otherwise provides, at 
any election for a member of the House of Commons for the district of 
Algoma, in addition to persons qualified by the law of the province of 
Canada to vote, every male British subject aged twenty-one years and 
upwards, being a householder, shall have a vote. 


42. For the first election of members to serve in the House of 
Commons the Governor-General shall cause writs to be issued by such 
persons, in such form, and addressed to such returning officers as he 
thinks fit. 


The person issuing writs under this section shall have the like powers 
aa are possessed at the union by the officers charged with the issuing of 
writs for the election of members to serve in the respective House of 
Assembly or Legislative Assembly of the province of Canada, Nova 
Scotia. or New Brunswick; and the returning officers to whom writs are 
directed under this section shall have the like powers as are possessed at 
the union by the officers charged with the returning of writs for the elec- 
tion of members to serve in the same respective House of Asselnblyor 
Legislative Assembly. 


43. In case a vacancy in the representation in the House of COlll- 
mOllS of any electoral district happens before the meeting of the parlia- 
ment, or after the lneeting of the parliament before the provision is 
made by the parliament in this behalf, the provision of the laòt foregoing 
section of this Act shall extend and apply to the issuing and returning 
of a writ in respect of such vacant district. 


44. The House of Commons on its first assembling after a general 
election shall proceed with all practical speed to elect one of its members 
to be speaker. 


45. In case of a Yh.cancy happening in the office of speaker by death, 
resignation or otherwise, the House 'Jf Commons shaH with all practic- 
able speed proceed to elect another of its Inembers to be speaker. 


46. The speaktr shall preside at all meetings of the House of Con1- 
Inons. 


47. Until the parlIament of Canada otherwise provides, in case of 
the absence for any reason of the speaker frOln the chair of the Honse of 
COlnmons for a period of forty-eight consecutive hours, the House 111ay 
elect another of its members to act as speaker, and the Inember so elected 
shall during the continuance of such absence of the speaker have and 
execute all the powers, privileges, and duties of speaker. 


48. The presence of at least twenty members of the House of Com- 
mons shall be necessary to constitute a meeting of the House for the 
exercise of its powers, and for that purpoHe the slJcalier shall be reckoned 
as a member. 
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49. Question8 arising in the; House of Commons shall be decided by a 
majority of voices other than that of the speaker and when the voices 
are equal, but not otherwise, the speaker shall have a vote. 


50. Every House of Comnlons shall continue for five years from the 
day of the return of the writs for choosing the House (subject to be 
sooner dissolved by the Governor-General), and no longer. 


5i. On the completion of the census in the year one thousand eight 
hundred and seventy-one, and of each subsequent decennial census 
the representation of the four provinces shall be readjusted by such 
authority, in such manner and from such time as the parliament of 
Canada from time to time provides subject and according to the follow- 
ing rules :- 


(1.) Quebec shall have the fixed number of sixty-five members. 


(2.) 


There shall be assigned to each of the other provinces such a 
number of lnembers as will bear the saIne proportion to the 
number of its population (ascertained at such census) as the 
number sixty-five b3ars to the number of the population of 
Quebec (so ascertained). 


(3.) 


In the computation of the number of members for a prodnce a 
fractional part not exceeding one half of the whole number 
requisite for entitling the province to a member shaH be disre- 
garded; but a fractional p:ut exceeding one half of that number 
shall be equivalent to the whole number. 


(4.) 


On any such readjustment the number of nlembers for a prodnce 
shall not be reduced unless the proportion which the lllunber of 
the population of the province bore to the number of the aggre- 
gate population of Canada at the then last preceding re-adjust- 
nlent of the number of menlbers for the province is ascertained 
at the then last census to b.3 diminished by one twentieth part 
or upwards. 


(5.) Such re-adjustment flhall not take effect until the termination of 
the then existing parlianlent. 


52. The nUlnber of lnenlbers of the House of Commons may be; fronl 
time to time increased by the ParliamerJt of Canada, provided the pro- 
portionate representation of the provinces prescribed by this Act is Hot 
thereby disturbed. 


Jlune!l rotes; Royal .Assent. 
53. Bills for appropriating any part of the public revenue, 01" for 
imposing any tax or impost, shall originate in the House of Commons. 


54. It shall not be lawful for the House of Commons to adopt or pass 
any vote, resolution, address, or bill for the appropriation of any part of 
the public revenue, or of any tax or impost. to any purpose that has not 
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been first recommended to that house by lllessage of the Governor- 
General in the session in which such vote, resolution, address, or bill is 
proposed. 


55. 'Vhere a bill passed by the Houses of the Parliament is 
presented to the Governor-General for the Queen's assent, he shall 
declare, according to his discretion, but subject to the provisions of 
this Act and to Her :l\1ajesty's instructions, either that he assents 
thereto in the Queen's name, or that he withholds the Quef'n's assent, 
or that he reserves the bill for the signification of the Queen's pleasure. 


56. 'Vhere the Governor-General assents to a bill in the Queen's 
name, he shall by the first convenient opportunity send an authentic 
copy of the Act to one of Her :l\Iajesty's principal secretaries of state; 
and if the Queen in council within two years after the receipt thereof 
by the secretary of state of the day on which the Act was received by 
him) being signified by the Governor. General, by speech or message to 
each of the Houses of the Parliament, or by proclamation, shall annul 
the Act from and after the day of 
uch sip1Ïfication. 


57. A bill reserved for the significat,ion of the QueEn's pleasure shall 
not have any force unless and until within two years from tlJe day on 
which it was presented to the Governor-General for the Queen's assent, 
the Governor-General signifies by speech or message to each of the 
Houses of the Parliament or by proclanlation, that it has received the 
assent of the Queen in council. 


An entry of every such speech, message, or proclamation shall be made 
in the journal of each House, and a duplicate thereof duly attested 
shall be deli ve_L"ed to the proper officer to be kept among the records of 
Canada. 


V.- PROVIXCIAL CONSTITUTIONS. ([I) 


F.'XeclltÜ'e P01fer. 


68. For each province there shall be an officer, styled the Lieutenant- 
Governor, appointed by the Governor-General in council by instrumfnt 
under the Great Seal of Canada. 


C
r) The Local Government and Legislature of each province shall be 
constructél in such manner as the exi:.;ting Legislature of each such 
province shall provide. 
The Local Legislature shall luwe power to alter or amend their 
Constitution fronl time to time. 
The power of respiting, reprieving, and pardoning prisoners convicted 
of crimes, and of commuting and remitting of sentences in wlJole or in 
part, which belongs of right to the Crown, shall be administered by the 
Lieutenallt-GovenlOl' of each province in council, subject to any instruc- 
tions he may, from time to time receive from the General Government, 
and subject to any provisions that Inay be made in this behalf by the 
General Parliam
llt. (Resolutionf:> 41, 42 and 44.) 
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59. A Lieutenant-Governor shall hold office during the pleasure of 
the Governor-General; but any Lieutenant-Governor appointed. after 
the comnlencement of the first session of the Parliament of Canada shall 
not be removable within five years from his appointment, except for 
cause assigned, which shall be communicated to him in writing within 
one month after the order for his removal is made, and shall be 
communicat.ed by message to the Senate and to the House of Commons 
within one week there3.fter if the Parliament is then sitting, and if no\ 
then within one week after the comlnencemellt of the next session of the 
Parlianlent. 


60. The salaries of the Lieutenant-Governors shall be fixed and 
provided by the Parliament of Canada. 


61. Every Lieutenant-Governor shall, before assulning the duties of 
his office, make and subscribe before the Governor-Genera.l or some 
person authorized by him, oaths of allegiance and office similar to those 
taken by the Governor-General. 


62. The provisions of this Act rt-'ferring to the Lieutenant-Governor 
extend and apply to the Lieutenant-Governor for the tinle being of eaeh 
province or other the chief executive officer or administrator for the 
time being carrying on the government of the province, by whatever title 
he is designated. 


63. The executive council of Ontario and of Quebec shall be composed 
of such persons as the Lieutenant-Governor from time to time thinks 
fit, and in the first instance of the following officers, namely:-the 
attorney-general, the secretary ,and registrar of the province, the 
commissioner of crown lands, and the commi
sioner of agriculture and 
public works, within Quebec, the speaker of the legislative council and 
the solicitor-general. 


64. The Constitution of the ex
cutive authority in each of the 
Provinces of Nova Scotia and New Brunswick shall, subject to the pro- 
visions of this Act, continue as it exists at the Union until altered under 
the authority of thÜ; Act. 


65. (See ante, page 1-10). 


66. The provisions of this Act referring to the Lieutenant-Governor 
in Council shall be construed as referring to the Lieutenant-Uovernor 
of the Province acting by and wIth the advice of the Executive Council 
thereof. 


67. The Governor-General in Council may from time to time appoint 
an administrator to execut9 the office and functions of Lieutenant- 
Governor during his absence, illness, or other inability. 


68. Unless and until the Executive Governmen t of any Province other- 
wise directs with respect to that Province, the sC'ats of Government of the 
Province.;; shall be as follows, nanwly,-of Ontario, the ('ity of r.roronto ; 
of Quebec, the City of Quebec; of Nova Scotia, the City of Halifax; and 
of New Brunswick, the City :;f Fredericton. 
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Legi:slath'e PO'lcers. (h) 


I.-ONTARIO. 


69. There shall be a legislature for Ontario consisting of the Lieuten- 
ant-Governor and of one House, styled the Legislative Assembly of 
.ontario. 


70. The Legislative AS8embly of Ontario shall be composed of eighty- 
two n1ember!:';, to be elected to represent the eighty-two electoral districts 
set forth in the first schedule to the Act. 


2-QUEBEC. 


71. There shall be a Legislature for Quebec consisting of the Lieu- 
tenant-Governor and of two Houses, styled the Legislative Council of 
Quebec and the Legislative Assembly of Quebec. 


72. The Legislative Council of Quebec shall be composed of twenty- 
four members, to be appointed by the Lieutenant-Governor in the Queen's 
name, by instrument under the Great Seal of Quebec, one being appointed 
to represent each of the twenty-four electoral divisions of Lower Canada, 
in this Act referred to, and el:tch holding office for the term of his life, 
unless the Legislature of Quebec otherwise provides under the provisions 
of this Act. 


73. The qualifièations of the Legislative Councillors of Quebec shall 
be the same as those of the Senators for Quebec. 


74. The place of a Legislative Councillor of Quebec shall become 
'vacant in the cases 1/lutati:â mutandis, in which the place of Senator 
becomes vacant. 


75. 'Vhen a vacancy happens in the Legislative Council of Quebec, 
by resignation, death, or otherwise, the Lieutenant-Governor, in the 
Queen's naIne by instrument under the Great Seal of Quebec, shall 
appoint a fit and qnalified person to fill the vacètncy. 


76. If any question arises respecting the qualification of a Legisla.tive 
Councillor of Quebec, or a vacancy in the Legislative Council of Quebec, 
the same shall be hea,rd aud determined by the Legislative Council. 


77. The Lieutenant-Governor lnav frmn time to time, by instrument 
under the Great Seal of Quebec, appoint a Iuember of th'e Legislati ve 
Council of Quebec to be Speaker thereof, and may remove him and ap- 
point another in his stead. 


(It) The resolutions are silent as to the matters fronl sees. üa to UO both 
inclusive and IR-l to 144 also. 
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78. Until the Legislature of Quebec otherwise provides, the presence 
of at least tell 111el11bers of the Legislative Council, including the Speaker, 
shall be necessary to constitute a meeting for the exercisë of its powers. 


79. Questions arising in the Legislative Council of Quebec shall be 
decided by a majority of voices, and the Speaker shall in all cases have a 
vote, and when the voices are equal the decisions shall be deemed to be in 
the negative. 


80. The Legislative Assembly of Quebec shall he composed of sixty- 
five ll1elnbel"S, to be elected to represent the sixty five electoral dlvisiops. 
or disL,'icts of Lower Canada in this Act referred to, subject to alteration 
thereof by the Legislature of Quebec: Provided that it shall not be lawful 
to present to the Lieutenant-Governor of Quebec for assent any bill for 
altering the limits of any of the electoral divisions or districts 
entioned 
in the second schedule to this Act, unless the second and third readinga. 
of such bill ha\?e been passed in the Legislative Assembly with the con- 
currence of the majority of the members representing all those electoral 
divisions or districts, and the assent shall not be given to such bill unless. 
an address has been presented by the Legislative Assembly to the Lieu- 
tenant-Governor stating that it has been so passed. (0) 


3.-0NTARIO AND QUEBEC. 


81. The Legislatures of Ontario and Quebec respectively shall be 
called together not later than six months after the Union. 


82. The Lieutenant-Governor of Ontario and of Quebec shall from 
time to time, in the Queen's name, by instrument of the Great Seal of 
the Province, summon and call together the Legisla.tive Assembly of the 
Province. 


83. U uti! the Legislature of Ontario or of Quebec otherwise provides, 
a person accepting or holding in Ontario or Quebec any office, commission
 
or employment, permanent or temporary, at the nomination of the 
Lieutenant-Governor, to which an annual salary, or any fee, allowance, 
emolument, or profit of any kind or amount whatever, from the Province 
is attached, shall not be eligible as a member of the Legislative Assembly 
of the respecti \"e Province, nor shall he sit or vote as such; but nothing 
ill this section shall make eligible any person being a member of the 
Executive Council of the respective Province, or holding any of the fol- 
lowIng offices. that is to say, the offices of Attorney General, Secretary 
and Registrar of the Province, Treasurer of the Province, Commissioner 
of Crown Lands, and Commissioner of Agriculture and Public Works, 
and in Quebec, Solicitor-General, or shall disqualify him to Rit or vote in 
the House for which he is elected, provided he is el
cted while holding 
such office. 


84. Until the LegIslatures of Ontario and Quebec respectively other- 
wise provide, all laws which at the Union are in force in those Provinces 
respectively, relate to the following matters, or any of them, namely
 
-the qualification and disqualifications of persons to be elected or to sit 
or vote as members of the Assembly of CanadA, the qualifications or dis- 
clualitications of voters, the oaths to be taken by voters, the returning 
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officers, their powers and duties, the proceedings at elections, the period 
during which such elections may be continued, and the trial of contro- 
verted elections and the proce
c1ings incident thereto, the vacating of the 

eats of l11embers and the issuing and execution -,.-
ew writs in case of seats 
va
atea otherwise th
tn by dissolution shall respectively a,pply to elections 
of memb3rs to serve in the resp3ctive Legislative Assemblies of Ontario 
and Quebec. 


Provided that until the Legislature of Ontario otherwise provides, at 
àUY election for a lnember of the Legislative Assembly of Ontario for the 
District of Algoma, in addition to persons qualified by the law of the 
Province of Ca,nada to vote, every m::11e British subject, aged twenty-one 
years or upwards, being a householder, shall have a vote. 


85. Every Legislative Assembly of Ontario and every Legislative 

\ssembly of Quebec slutll continue for four years from the day of the 
return of the writs for choosing the same (subject nevertheless to either 
the L9gislati,,
e Assembly of Ontario or the Legislative Assembly of 
Quebec being sooner dissolved by the Lieutenant-Governor of the Pro- 
vince), and no longer. 


8a. There shall be a Session of the Legislature of Ontario and of that 
()f Quebec once at least in every year, so that twelve months shall not 
intervene between the laRt sitting of the Legislature in each Province in 
one session and its first sitting in the next Session. 


a 7. The following provision of this Act respecting thc House of 
Commons of Canada shall extend and apply to the Legislative Assemblies 
of Ont[uio anù Quebec, that is to say,--tbe provisions relating to the 
election of a Speaker originally and on vacancies, the duties of the 
Speaker, the absence of the Speaker, the quorum, the mode of voting, as if 
those provisions were here re-enacted and made applicable in terms to 
each such Legislative Assembly. 


4.-NOVA SCOTIA AND NE'V BRUNS'VICK. 


aa. The constitution of the Legislature of each of the ProYinces of 

ova Scotia and New Brunswick shall, subject to the provisions of 
this Act, continuE:' as it exists at the Union until altered under the 
authority of this Act; and the House of ASSeIl1bly of New Brunswick 
existing at the passing of this Act shall, unle8s sooner dissohyed, continue 
for the period for which it was elected. 


5,-ONTARIO; QUEBEC, AND NOVA SCOTIA. 


89. Each of the Lientellant-G IV 
rno!'s of Ontario, Quebec and Nova 
Hcotia shall cause writs to b3 iHsucd for the first election of members of 
the Legislative Assambly thereof ill suc;h form and by such person as he 
thinks fit, and at such time and [1ll-L'ess tü such Returning Officer as the 
Üovernor-General directs, and so th..,t the first election of member of 

\

embly for any .Electontl District or any sub-division thereof shall be 
Jwlcl H,:; the saIne time and at the StLme places as the election for a mem- 
her to :->
rve in the House of Commons of Canada for that electoral dis- 
trict. 


0'8. G. C. 


22 
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G.-THE FOUR PROVINCES. 


90. The following provision<=! of this Act respecting the Parliament 
of Canada, namely,--the provisions relating to appropriation and tax 
bills, the recommendation of money votes, the assent to bilJs, the disal- 
lO\vance of Acts, and the signification of pleasure on bills reserved,- 
shall extend and apply to the legislatures of the several provinces as if 
those provisions were re-enacted and made applicable in terms to the 
respective provinces and the legislatures thereof, '\vith the substitution of 
the Lieutenant-Governors of the Province, for the Governor-General, of 
the GovernJr-General for the Queen and for a Secretary of State, of one 
year for two years, and of the Province for Canada. 


91. See page 99 for this and the next section. (i) 


(i) 29th Resolution is as follows: 
The General Parliament shall have power to make laws for the peace, 
welfare and good government of the federated provinces (saving the 
Sovereignty of England) and especialJy laws respecting the following 
subjects: I Then follows a list not differing materially from the classes in 
sec. 91; the last one being as follows: j And generally respecting all 
matters of a general character, not specially and e
clusively reserved for 
the Local Government and Legislatures. 
The 4ßrd resolution is as follows: 
The Local Legislatures shall have power to make laws respecting the 
following subjects: 
1. Direct taxation, and in New Brunswick the imposition of duties on 
the export of timber, logs, masts, spars, deals and sawn lumber; 
and in Nova Scotia, of coals and other minerals. 
2. Borrowing money 011 the credit of the province. 
3. The establishment and tenure of local offices, and the 
ppointment 
and payment of local officers. 
4. Agriculture. 
5. Immigration. 
6. Education; saving the rights and privileges which the Protestant or 
Catholic n1Ìnority in both Calutdas lllay possess as to their 
denominational schools, at the time when the union çoes into 
operation 
7. The sale and managenlent of both public lands, excepting lands 
belonging to the general go\.ernment. 
8. Sea coast and inland fisheries. 
9. The establisll1llent, maintenance and managmnent of penitentiaries 
and public and refo'lllatory prisons. 
10. The establishment, mn.intenance and management of hospitalH, 
asylums, charities. and eleemosynary institutions. 
11. l\lunicipal institutions. 
12. Shop, saloon, tavern, auctioneer and other license::;. 
13. Local works. 
11. The incorporation of private or local companies, except snch as 
relate to 111atters assigne\l to the general parliament. 
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Education. (j) 


93. In and for each province the legislature may exclusively make 
laws in relatIOn to education, subject and according to the following pro- 
visions :- 


(1.) Nothing in any sucl
 law shall prejudicially affect any right or 
privilege with respect to denominational.schools which any ChtbS 
of persons have by-law in the Province at the UnlOn :-- 


(3) . 


All powers, privileges, and duties at the Union by law conferred 
and imposed in Upper Canada. on the separate schools and 
school trustees of the Queen's Roman Catholic subjects shall be 
and the same are hereby extended to the dissential schools of the 
Queen's Protestant and Homan CatholIc subjects in Quebec. 
\Vhere in any Province a system of separate or dissentient 
schools exists bv law a.t the UnIOn or is thereafter establishec1 
by the Legislat"ure of the Province, an appeal shall lie to the 
Governor-General in Council from any Act or decision of any 
provincial authority affecting any right or privilege of the Pro- 
testant or Roman c'atholic minority of the Queen's subjects in 
relation to education. 


(2.) 


(-1) . 


In case any such provincial law as from time to time seems to the 
Governor-General in Council requisite for the due execution of 
the prlJvisions of this sectlOn is not made, or in case any decision 
of the Governor-General in Council on any appeal under this 
section is not duly executed by the proper Provincial authority 
in that behalf, then and in every such case, and as far only as 
the circumstances of each case require, the Parliarneut of Canada, 
may Blake remedial laws for the due execution for the provisions 
of this section and of any decisions of the Governor-General ill 
Council under this section. 


Un(funnity oj Lalc:; in Ontario, NOl"a Scotia and .LYelL' BrWls1Cick. 


94. Notwithstanding anything in this Act, the Parliament of Canada 
nl.ay make prO\-ision for the uniformity of all or any of the laws relative 
to prL)perty and civil rights in Ontario, :Nova Scotia and New Bruns- 
wick, nnd of the procedure of all or any of the Courts in those three 


1;'). Property anù civil rights, excepting those portions thereof assigned 
to the general parliament. 
IG. Inflicting punishrnent by fine, penalties, imprisonment or otherwise, 
for the breach of laws passed in relation with any subject 
within their jurisdiction. 
17. The administration of justice, incluùing the constitution main- 
tenance and organization of the courts both of civil and criminal 
jurisdiction, and including also the procedure ill'civil matters. 
18. And generally all n1atters of a private or loc
l nature Hot assi
1Ie:l 
to the general pa.rliamellt. 


(j) See th
 preceeding note. 
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provinces; and from and after the p3.ssing of any Act in that behalf the 
power of 'LJhe Parliament of Can3.da to Inake law in relation to any 
InatLJer c::nnprised in any such Act shall, notwithstanding anything in 
this Act, be unrestricted; but any Act of the Parliament of Canad':L 
lllaking p:ï:ov;:;;ion for such uniformity sha'}l not have effect in any pro- 
vince unlesq and until it is adopted and enacted as la \V by the Legisla- 
ture LhereoI. 


Agriculture ami Immigration. 


95. In each Province the Legislature may make laws in relation to 
agriculture in the Province, and to imm'-.4ration into the Province; and 
it is hereby declared that the Parliament of Canada. may from time to 
time make laws in relation to Agriculture in all or any of the Provinces, 
and to in1migratioil into all or any of thH Provinces; and any law of 
the Legislature of a Province relative to agriculture or to immi
ration 
shall haNe effect in and for the Province as long and as far only as it is. 
not repugnant to any Act of the Parliament of Canada. 


VII.-J L"DICATURE. 


96. The Go\ernor-General shall appOInt the judges of the Superior, 
District and County Courts in each Province, except those of the Courts. 
of Probate in Nova Scotia and New Brunswick. 


97. Until the laws relative to property and civil rights in Ontario, 

 ova Scotia, and New Brunswick, and the procedure of the courts in 
those Provinces, are Inade uniform, the judges of the courts of those 
Provinces appointed by the Governor-General shall be selEcted from the 
respective bars of those Provinces. 


98. The Judges of the Courts of Quebec shall be selected from the Bar 
of that Province. 


99. The Judges of the Superior Courts shall hold office during good 
behaviour, but shall be removable by the Governor-General on address of 
the Senate and House of Commons. 


100. The sa,}aries, allowances and pensions of the Judges of the 
Huperior, District and County Courts (except the Courts of Probate in 
Nova Scotia and New Brunswick,) and of the Admiralty Courts in cases 
where the .Judges thereof are for the time being paid by salary, shall be 
fixed and provi(led by the Parliament of Canada. 


101. See page 181, ante. 


VrII.-HEvENuES; DEBTS; Ab8ETS; T.AXATIOX. 


102. All duties and revenues over which the respective Legislatures of 
Canada, Nova Scotia and New Brunswick before and at the Union had 
and have power of appropriation, except such portions thereof as are by 
this Act reserved to the respective legislatures of the province, or are 
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raised ryy them in accordance with the special powers conferred on them 
bv this Act, shall form one consolidated revenue fund, to be appropriated 
f
r the public service of Canada in the manner and subject to the charges 
in this Act provided. 


103. The consoHdated revenue fund of Canada shall he permanently 
charged with the costs, clu\"rges, and expenses incident Î-O the collection. 
management- and receipt thereof, ani l the same shall !orïn the first 
char
e thereon, subject to be reviewed and audited in such Il1anner as 
shall be ordered by the Governor-General in Council until the Parliament 
<>therwise provides. 


104. The annual interest of the public debt of the several Provinces of 
Canada, Nova Scotia, and New BL'unswick at the Union, shall form the 
second charge on the consolidated revenue fund of Canada. 


105. UnJess alten='d by the Parliament of Canada, the salary of the 
Governor-General shall be ten thousand pounds sterling money of the 
United Kingdom of Great Britain and Ireland, payable out of the con- 
solidated Revenue Fund of Canada, and the same shall forTI1 the third 
charge thereon. 


1
6. Subject to the several payments by this Act charged on the con- 
'Soli dated revenue fund of Canada, the same shall be appropriated by 
the Parliament of Canada for the public service. 


107. All stocks, cash, banker's balances, an(1 securities for money be- 
longing to each Province at the time of the Union, except as in this Act 
mentioned, shall be the property of Canada, anù shall be taken in reduc- 
tion of the amount of the respective debts of the Provinces at the Union. 


108. The public works and property of each province enumerated in 
the third schedule to this Act, shall be the property of Canada. (k) 


109. All lands, mines, minerals, and royalties belonging to the several 
ProvÜ1ces of Canada, Nova Scotia and New Brunswick at the Union, and 
all Rums then due or payable for such lands, mines, n1Ïnerals, or royalties, 
shall belong to the several Provinces of Ontario, Quebec, Nova Scotia, 
and New Brunswick in which the same are situate or arise, subject to 
any trusts existing in respect thereof, and to any interest other than that 
of the province in the sa1l1e. 


110. All assets connected with such portion of the public debt of each 
Provinc
 H
 :1l'e as'3unwd by that Pro\Ïll

 slmll LelÙllg to that l'rovince. 


II
. Canëtda shall be liable for the debts and liabilities of each Province 
existing at the Union. 


112. OntRrio and Quebec conjointly shall be liable to Canada for the 
amount (if, any by which the debt of the Province of Canada exceeds at 
the Union sixty-two n1Ïllion five hundred thousand dollars, and shall be 
charged with interest at the rate of five per centum per annum thereon. 


(k) See ante, page 115 for this schedule. 
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113. The assets enumerated in the fourth sch'2dule to the Act belong. 
ing at the Union to the Province of Canada shall be the property of 
Ontario and Quebec conjointly. (l) 


114. Nova Scotia shall be liable to Canada for the amount (if any) by 
which its public debt exceeds at the Union eight H1illion dollars, and shall 
be cbarged with interest at the rate of five per centum per annum thereon. 


115. ::New Brunswick shall be liable to Canada for the amount (if any) 
by which its public debts exceeds at the Union seven million dollars, and 
shall be charged with interest at the rate of five per centum per annum. 


116. In case the public debt of Nova f-:cotia and New Brunswick do 
not at the Union amount to eight million and seven million dollars 
respectively, they shall respectively receive by half-yearly payments in 
advance from the Governlnent of Canada interest at five per centum per 
annun10n the difference between the actual amounts of their respective 
debts and such stipulated anlOunts. 


117. The several provinces shall retain their respective public property 
not otherwise disposed of in this Act, subject to the right of Canada to 
assume any lands or public property required for fortifications or for the 
ùefence of the country. 


118. The following sums shall be paid yearly by Canada to the several 
provinces for the sU1->port of their 
overnrnents and legislatures: 


Ontario 
Quebec 

 ova Scotit'l" - 
New Brunswick 


Dollars. 
Eighty thousand. 
Seventy thousand. 
Sixty thousand. 
Fifty thousand. 


Two hundred and sixty thousand; 
and an annual grant in aid of each province shall be rnade, equal to 
eighty cents per head of the population as ascertained by the census of 
011e thousand eight hundred and sixty-one, and in tLe case of Nova Scotia 
and Kew Brunswick, by each subsequent decennial census until the 
popuJn,tion of each of those two provinces arnounts to four hundred 
thousand souls, at which rate such grant shall thereafter remain. Sucb 
grants shall be in full settlement of all future demands on Canada, and 
shall be paid half-yearly in adva.nce to each province; but the Govern- 
ment of Canada shall deduct frOll1 such grants, as against any province, 
all sun1S chargeable as interest on the public debt of that province in 
excess of the several amounts stipulated in this Act. 


119. New Brunswick shall receive by half-yearly payments in advance 
from Canada for the period of ten years from the Union an additional 
allowance of sixty-three thousand dollars per annum; but as long as the 
public debt of that province remains under seven million dollars, a 


(i) See ante, rage 118 for this schedule. 



APPENDIX. 


327 


deduction equal to the interest at five per centum per annum on such 
deficiency shall be made from the allowance of sixty-three thousand 
dollars. 


120. All payments t.o be made under this Act, or in discharge of 
liabilities created under any Act of the province of Canada, Nova Scotia, 
and New Brunswick respectively, and assumed by Canada, shall, until 
the Parliament of Canada otherwise directs, be made in such. form and 
manner as may from time to time be ordered by the Governor-Gtmeral 
in council. 


121. All articles of the growth. produce, or lllanufacture of anyone of 
the provinces shall honl and after the Ullie-.n, be admitted free into each 
of the other proyinces. 


122. The customs and excise laws of each province fìhaIl, subject to 
the provisions of this Act, continue in force until altered by the Parlia- 
ment of Canada. 


123. \Vhere customs duties are, at the Union, leviable on any goods. 
or merchandises in any two provinces, those goods, wares, or merchan- 
dises may, from and after the Union, be imported from one of those 
provinces into the other of them on proof of payment of the customs 
duty leviable thereon in the province of exportation, and on payment of 
such further amount (if any) ot customs duty as is leviable thereOll in 
the province of importation. 


124. Nothing in this Act shall affect the right of New Brunswick to 
levy the lumber dues provided in chapter fifteen of title three of the 
Revised Statutes of 1\ ew Brunswick, or in any Act amending that Act 
before or after the Union, and not increasing the amount of such dues; 
but the lumber of any of the provinces other than New Brunswick shall 
not be subjected to such dues. 


125. No lands or property belonging to Canada or any province shall 
be liable to taxation. 


126. Such portions of the duties and revenuEs over which the respective 
legislatures of Canada, Nova Scotia, and New Brunswick had before the 
Unioll power of appropriation as are by the Act reserved to the respective 
governments or legislatures of the provinces, and aJI duties and revenues 
raised by them In accordance with the special powers conferred upon 
them by this Act, shall in each province form one consolidated revenue 
fund to be appropriated for the public service of the province. 


IX.- 
IISCELLA};,EOU!:; ]JnovlsIO};'S. 


GCIle1"al. 


127. If any person being at the passing of this Act a lllember of the 
legislative council of Canada, Nova Scotia, or New Brunswick, to whom 
a place in the senate is offered, does not within thirty days thereafter, by 
writing under his hand addressed to the GO\ernor-General of the pro- 
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vince of Canada or to the Lieutenant-Governor of Nova Scotia or New 
Brunswick (as the case may be), accept the same, he shall be deemed to 
have declined the same; and any person who, being at the passing of 
this Act a member Qf the legislative council of Nova Scotia or New 
Brunswick, accepts a place in the senate shall thereby vacate his seat in 
such legislative council. 


128. Every member of the senate or house of commons of Canada 
shall before taking his seat therein take and subscribe before the 
Governor-General or SOHle person authorized by him, and every member 
of a I.Jegislative Councilor a Legislative Assembly of any province shall 
before taking his seat therein take and subscribe before the Lientenant- 
Governor of the province or some person authorized by him, the oath of 
allegiance contained in the fifth Schedule to this Act; and every member 
of the senatù of Canada and every member of the Legislative Council of 
Quebec shall also, before taking his seat therein, take and subscribe before 
the Governor-General, or some person authorized by hinl, the declaration 
of qualification contained in the same schedule. (m) 


129. Except as otherwise provided by this A_ct, all laws in force ill 
Canada, Nova Scotia, or New Brunswick at the Union and all courts of 
civil and crin1Ínal jurisdiction, and all legal commissions, powers and 
authorities, and all officers, judicial, administrative and 111inisterial. 
existing therein at the Union, shall continue in Ontario, Quebec, Nova 
Scotia, and New Brunswick respectively, as if the Union had not been 
made; subject nevertheless (except with respect to such as are enacted 
by or exist under Acts of pctrliament of Great Britain or of the parlia- 
ment of the United Kingdom of Great Britain and Ireland,) to be 
repealed, abolished, or altered by the parliament of Canada, or by the 
Legislature of the respective province, according to the authority of the 
parliament or of that Legislature under this Act. 


130. Until the parlial11ent of Canada otherwise provides, all officers 
of the several provinces having duties to-discharge in relation to matters 
other than those coming within the classes of subjects by this Act 
assigned exclusively to the Legislatures of the provinces shall be officers 
of Canada, and shall continue to discharge the duties of their respective 
OffiC3S under the same liabilities, responsibilities and pemdties as if the 
Union had not been made. 


131. Until the parliament of Canada otherwise provides, the Governor- 
General in council may fron1 time to time appoint such orocers as the 
Governor General in council (l
p
c< 1W,:,,,,C'<.:.-q'
. --:-.:. 
UIJ<.;.1 fur Lhe effectual 
execution of the Act. 


132. The parli3Jment and government of Canada shall have all 
powers necessary or proper for performing the obligations of Canada 
or of any province thereof, as part of the British Empire, towardH 
foreign countries, arising under treaties between the Empire and such 
foreign countries. 


(m) See ante, page 43. 
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133. Either the English or the French language may be used by any 
person in the debates of the houses of the parliament of Canada and of 
the houses of the legislature of Quebec; and both those languages shall 
be used in the respective records and journals of those houses; and either 
of those languages may be used by any person or in any pleading or pro- 
cess in or issuing from any court in Canada established under this Act, 
and in or from all or auy of the courts of Quebec. 


The Acts of the parliament of Canada and of the legislature of Quebec 
shall be printed and published in both those languages. 


Ontario and Quebec. 


134. Until the legislature of Ontario or of Quebec otherwise provides 
the Lieutenant-Governors of Ontario and Quebec may each appoint 
under the great seal of the rruvince the following officers, to hold 
office during pleasure, that is to say-the Attorney-General the Secretary, 
and Uegistrar of the Province, the Treasurer of the Province, the 
Commissioner of the Crown Lands, and the COlllmissioner of Agricul- 
ture and Public Works, and in the case of Quebec the Solicitor-General; 
and may, by order of the Lieutenant-Governor in council, from time to 
time prescribe the dutie
 of those officers and of the several departments 
over which they shall preside or to which they shall belong, and of the 
officers and clerks thereof; and may also appoint other and additional 
officers to hold office during pleasure, and may from time to time prescribe 
1he duties of those officers, and of the several departments over which 
they shall preside, or to which they shall belong, and of the officers and 
clerks thereof. 


135. Until the legislature of Ontario or Quebec otherwise provides, 
all rights, powers, duties, functions, responsibilities, or autllOrities at 
the passing of this Act vèsted in or impoöed on the Attorney-GeBers.l, 
Solicitor-General, Secretary and Registrar of the Province of Canada, 
Minister of :Finance, Commissioner of Crown Lands, Commissioner of 
Public 'Yorks, and l\Iinister of Agriculture and UeceiH
r-General, by 
any law, statute or ordinance of Upper Canada, Lower Canada, or 
Canada, and not repugnant to this Act, shall be vested in or imposed on 
any officer to be appointed by the Lieutenant-Governor for the discharge 
of the same or any of then1; and the Commissioner of Agriculture and 
Public 'V orks shall perform the duties and functions of the office of 
:l\Iinister of Agriculture at the passing of this Act imposed by thp law 
of the province of Canada, as well as those of the Commissioner of 
Puùlic 'V orks. . 


136. Until altered by the Lieutenant-Governor in council, the great 
seals of Ontario and Quebec respectively shall be the same or of the 
same design as those m
ed in the provinces of Upper Canaùa and Lower 
Canada respectively before their Union as the province of Canaàa. 


137. The words" and from thence to the end of the then next ensu- 
ing session of the legislature," or words to the same effect, used in any 
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temporary Act of the Province of Canada not expired before the union. 
shall be construed to extend and apply to the next session of the Parlia- 
ment of Canada, if the subject matter of the Act is within the powers of 
the same, as defined by this Act, or to the next sessions of the legislj:jJ- 
tures of Ontario and Quebec respectively, if the subject matter of the 
Act is within the powers of the same as defined by this Act. 


138. From and after the Union, the use of the words ,. Upper 
Canada " instead of " Ontario, ,. or "Lower Canada" instead of " Que- 
bec," in any deed, writ, process, pleading, document, 11latter, or thing, 
shall not invalidate the same. 


139. Any proclamation under the Great Seal of the Province of 
Canada issued before the Union to take effect <It a time which is subse- 
quent to the Union, whether relating to that Province, or to Upper 
Canada, or to Lower Canada, and the several matters and things tllereill 
proclaimed shall be and continue of like force and effect as if the Union 
had not been made. 


140. Any proclamation which is authorized by any Act of the legisla- 
ture of the Province cf Canada to be issued under the Great Seal of the 
Province of Canala, whether relating to that Province, or to Upper 
Canada, or to Lower Canada, and which is now issued before the Union, 
may be issued by the Lieutenant-Governor of Ontario or of Quebec, as 
its subject matter requires, under the Grea,t Sea,l thereof; and from and 
after the issue of such proclamation the same and the several 11latters 
and things therein proclaimed shall be and continue of the like force and 
effect in Ontario or Quebec as if tbe Union had not been made. 


141. The penitentiary of the Province of Canada shall, until the Par- 
liament of Canada otherwise provides, be and continue the penitentiary 
of Ontario and of Quebec. 


142. The diviaion and adjustment of the debts, credits, liabilities, 
properties and assets of Upper Canada and Lower Canada shall be 
referred to the arbitraluent of three arbitrators, one chosen by the Gov- 
ernment of Ontano, one by the Government of Quebec, and one by the 
Government of Canada; and the selection of the arbitrators shall not be 
Inade until the Parliament of Canada and the Le5islatnres of Ontario 
and Quebec have met; and the arbitrator chosen by the Government of 
Canada shall not be a resident in Ontario or in Quebec. 


143. The Governor-General in council may from time to time order 
that such and so many of the records, books, and documents of the Pro- 
vince of Canada as he thinks fit shall be appropriated and delivered 
either to Ontario or to Quebec, and the same shall thenceforth be the 
property of that Province; and any copy thereof or extract therefrOln, 
duly certified by the officer having charge of the original thereof shall be 
admitted as evidence. 
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144. The Lieutenant-Governor of Quebec Jnay from time to time by 
proclamation un?-er the Great Seal ?f the ProvÏ1?-ce,. to take effect from 
a day to be appOInted therein, constitute townships In those parts of the 
Province of Quebec in which townships are not then already constituted, 
and fix the metes and bounds thereof. 


X.-I
TERCOLOXIAL R.UL'VAY. 


145. Inaslnuch as the Provinces of Canada, Nova Scotia and New 
Brunswick have joined in a decl
 ration that the construction of the 
Intercolonial Railway is essential to the consolidation of the Union of 
British North America, and to the assent thereto of Nova Scotia and 

ew Brunswick, and have consequently agreed that provision should be 
Inade for its immediate construction by the Government of Canada: 
Therefore, in order to give effect to that agreement, it shall be the duty 
of the Government and Parliament of Canada to provide for the com- 
Inencement within six months after the Union, of a railway connecting 
the River St. Lawrence with city of Halifax in Nova Scotia, and fot: the 
construction thereof without intermission, and the completion thereof 
with all practicable speed. 


XL-ADMISSION OF OTHER COLOXIES. 


146. It shall be lawful for the Queen, by and with the advice of Her 
::\Iajesty's l\Iost Honourable Privy Council, on addresses frolll the Houses 
of Parliament of Canada, and from the Houses of the respective legisla- 
tures of the Colonies or Provinces of Newfoundland, Prince Ed ward 
Island, and Brjtish Columbia, to admit those colonies or provinces, or 
any of them, into the Union, and on address from the Houses of the 
Parliament in Canada to admit Rupert's Land and the North- 'Vestern 
Territory, or either of them, into the Union, on such ternlS and concli- 
tions in each case as are in the addresses expressed and as the Queen 
thinks fit to approve, subject to the provisions of this Act; and the pro- 
visions of any order in council in that behalf shall have effect al3 if they 
had been enacteil by the Parliament of the United Kingdom of Great 
Britain and Ireland. 


147. In case of the admission of Newfoundland and Prince Edward 
Island, or either of them, each shall be entitled to a representation 
in the Senate of Canada oi four. members, and (notwithstanding 
a.nything in this Act) in case of the admission of Newfoundland the 
normal number of Senators shall be seventy-si..{ and their ma.ximunl 
number shall be eighty-two; but Prince Edward Iöland when admitted 
shall be deemed to be comprised in the third of the three divisions into 
which Canada is, in relation to the constitution of the Senate, divided 
by this Act, and accordingly, after the admission of Prince Edward 
Island, whether Newfoundland is admitted or not. the representation of 
each of those Provinces shall not be increased at any time beyond ten, 
except under the provisions of this Act for the appointment of three or 
six additional Senators under the direction of the Queen. 
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THE B. N. A. ACT, 3-1-35 VICT. c.28. 


An Act respecting the establishment of Provinces in the Dominion of 
Camtc1 f' . 


(29th June, 1871.J 


"\Vhereas doubts have been entertained respecting the powers of the 
Parliament of Canada to establish Pl'ovinces in Territories admitted, or 
which may hereafter be admitted into the Dominion of Canada, and to 
prO\-ide for the representation of such provinces in the said parliament, 
and it is expedient to remove such doubts, and to vest such powers in the 
s
Üd parliament: 


Be it enacted by the Queen's most excellent :l\1ajesty, by anël. with the 
advice and consent of thö Lords Spiritual and Temporal! and Commons, 
in this present parlialnel1t assetnbled, and by the authority of the same, 
as follows: 


I. This Act may be cited for all purposes as the "British North 
America Act, 1871." 


2. The parliament of Canada may frOln time to time establish new 
provinces in any territories forming for the time being part of the 
DOluinion of Canada, but not included in any province thereof, and may, 
at the time of such establislllnent, make provision for the constitution 
and administration of any such province, and for the passing of laws for 
the peace, order, and good government of such province, and for its 
representation in the said parliament. 


3. The parlianlent of Canada may from time to time, with the consent 
of the Legislature of any province of the said Dominion, increase, 
diminish, or otherwise alter the limits of such proyince, upon such 
terms and conditions as may be agreed to by the E,a,id Legislature, and 
may, with the like consent, lllake provision respecting the effect and 
operation of any such increase or diminution or alteration of territory in 
relation to any province affected tÌle_L'eby. 


4. The parlianlent of Canada may from time to time make provision 
for tlw fi.(1ministration, peace, order and good government of any territory 
not for the time being included Ï1
 any province. 


5. The following Acts passed by the sa,id parliament of Canada, and 
intituled respectfully: ., An Act for the temporary government of 
Rupert's Land and the North-\Vestern Territory when united with 
Canada," and" An Act to arnend and continue the Act thirty-two and 
thirty-three Yictoria, chapter three, and to establish and provide for the 
government of the province of l\lanitoba/' shall be and be deemed to 
have been valid and effectual for all purposes whatsoever frOiìJ the date 
at which they respectively received the assent, in the Queen's name, of 
the Governor-General of the said Dominion of (janada. 
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6. Except as provided by the third section of this Act, it shall not be 
competent for the parliament of Canada to alter the provisions of the 
last mentioned Act of the said parliament, in so far as it relates to the 
province of :l\lanitoba, or of any other Act hereafter establishing new 
provinces in the said Dominion, subject always to the right of the 
Legislature of the province of Manitoba to alter from tÏ1ne to time the 
provisions of any law respecting the qualification of electors and mem- 
bers of the Legislative Assembly, and to make laws respecting elections 
in the said province. 


THE PARLIAl\IENT OF CANADA ACT, 1875. 


This Act was passed to amend section 18 of the B. N. A. Act of lS(j7 
already referred to in that Act, section 2 is as follows: 


The Act of the parlianlent of Canada passed in the thirty-first year 
of the reign of Her present :l\Iajesty, chapter twenty-four, intitulEd "An 
Act to provide for oaths to witnesses being administered in certain caFes 
for the purposes of either House of Parliament" slu'IJI be deemed to be 
valid, and to have been valid as from the date at which the Royal 
Assent was given thereto by the G overnor-Gelleral of the Dominion of 
Canada. 


. 
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